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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925.) 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ArTICLE II 
Object 


The object of this Society is to foster the study of international law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will coéperate with other societies in 
this and other countries having the same object. 


ArtIcte III 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 
honorary membership at any meeting of the Society on the recommendation 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting on p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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ses 


of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ArtTIcLe IV 


Officers 

The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a Secre- 
tary,' and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty- 
four elected members, whose terms of office shall be three years, except that 
of those elected at the first election, eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected to 
fill a vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires. 

The Secretary‘ and the Treasurer shall be elected by the Executive 
Council. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society receiving 
the highest number of ballots cast by the members at the first session of 
the Annual Meeting of the Society. The Executive Council may submit 
a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be desig- 
nated by the Executive Council, or by vote of the Society. 

2. The Secretary ' shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to him. 


1 As amended April 26, 1930. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from among 
its members an Executive Committee and other committees and their 
chairmen, with appropriate powers, and shall have full power to issue or 
arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ARTICLE VII 
Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
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be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 


ArTICLE VIII 
Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Secretary ! within ten months after the previous annual 
meeting, and any amendments so deposited shall be reported upon by the 
Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days be- 
fore the meeting at which they are to be voted upon and no amendment shall 
be voted upon until the Council shall have made a report thereon to the 
Society. 


1 As amended April 26, 1930. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall be elected annually by the Executive Council. 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. The minimum number of contributions which each Editor shall be 
called upon to contribute or obtain for publication in the Journal is to be 
determined by the Board.? 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Jour- 
nal, shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members of 
the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 


1 As amended April 24, 1926, and April 25, 1929. 2 As amended April 25, 1929. 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 













































THIRTIETH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
Tue Cariton Hortet, Wasuineton, D. C. 


FIRST SESSION 
Thursday, April 23, 1936, at 8 o’clock p.m. 


In the absence of the President, the meeting was called to order by Mr. 
CHar_Les Henry Butusr, Chairman of the Executive Council. 

Mr. Butter. For the first time since the organization of the Society 
our President, Dr. James Brown Scott, is not with us. He is absent, attend- 
ing the meeting of the Institute of International Law in Brussels. 

Therefore it devolves upon the Executive Council to select one of the 
Vice Presidents to preside at this meeting. There are fifteen Vice Presidents 
and, by a process of elimination of those who could not make speeches be- 
cause they were away, those who would not make speeches if they were here, 
and those who could not make them anyway, we decided upon one who will be 
the star presiding officer. Professor George Grafton Wilson, of Harvard Uni- 
versity, will preside at this meeting as Vice President and President pro tem. 

(Professor George Grafton Wilson took the chair.) 

Chairman Wizson. I understand the Secretary has some announce- 
ments which he wishes to make. 

Secretary Grorce A. Fincn. First of all I wish to present a cablegram 
of greetings from Dr. Scott, from Brussels, received today, in which he sends 
his best wishes. 

I also have a message from Professor Manley O. Hudson, who is likewise 
abroad, regretting his absence and sending his love to the Society. 

Next I should like to read the following telegram from President Bessie 
C. Randolph, of Hollins College, who has been a regular attendant at our 
meetirigs, in which she says: 





Warmest greetings to the Executive Council as it meets today. May Council 
meetings and the general assembly of the Society this year be full of inspiration and 
wisdom at such a time as this. Affectionately always. 


I also have a letter from Mr. Jackson H. Ralston, one of our honored 
Vice Presidents on the Pacific Coast, regretting his inability to be here. 

At this time I wish to offer for adoption by the Society two telegrams 
which the Executive Council has authorized me to present. One is addressed 
to Dr. Scott at Brussels, and is as follows: 


American Society International Law at thirtieth annual meeting sends you 
greetings and best wishes for success fortieth session Institute International Law. 


1 
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(The sending of the telegram was moved, seconded, and the motion 
adopted.) 

Chairman Witson. The motion prevails. The cablegram will be dis- 
patched. 

Secretary Fincu. I will then offer the motion, with the permission of the 
Executive Council, that the following telegram be addressed to Honorable 
Elihu Root, who was the first President of this Society and was our President 
for seventeen years and who, as you all know, has now passed his 91st birth- 
day and is still very much interested in our work. The telegram reads as 
follows: 


Greetings and best wishes from thirtieth annual meeting American Society Inter- 
national Law to its beloved first President who wisely guided it in its infancy and 
encouraged it in its youth. 


(The adoption of the resolution was moved, seconded and carried.) 

Chairman Witson. The motion prevails. The telegram will be sent 
to Mr. Root. 

Secretary Fincu. The cablegram and telegram will go off immediately. 

Now, Mr. Chairman, before you begin in earnest your arduous duties of 
presiding at this meeting I should like to present a request from Dr. Scott, 
which has been approved by the Executive Council, that a paper he would 
have read had he been here to preside, be read by title and included in 
the printed proceedings of the meeting. The title is: “What Does Inter- 
national Law Mean To Us?” 

Chairman Witson. You have heard the recommendation of the Execu- 
tive Council. All in favor of its adoption will signify by saying aye; those 
opposed by saying no. (After a pause.) The motion prevails. This ad- 
dress will be printed in the proceedings. 


WHAT DOES INTERNATIONAL LAW MEAN TO US? 


By James Brown Scorr 
President of the Society 
(Read by title, in the absence of Dr. Scott) 


What does international law mean to us Americans? In the past it 
meant largely, if not entirely, a law of war. Today it means, we believe, the 
law of peace—peace within, peace without; peace between all enlightened 
nations and the spiritual exaltation of the world through the administration 
of justice. 

But as international law is the law governing the relations of the States 
and, through the States, of their various peoples, we must have a proper un- 
derstanding of the State in order that we may have an understanding of the 
law of nations, for law would be a meaningless thing if we did not know to 
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what it applied. Now the States of the Americas—North, Central and South 
—are the creation of their respective peoples. We shall not here speak of 
the States of antiquity because, if we did, we would be lost in the mazes of 
history ; but of the creation of the American States there can not be any doubt. 
We even know when and why our American world was discovered; we know 
how it was settled; and we know how the people of the various settlements, 
colonies or provinces became States and how the government of each and every 
State wasformed. For present purposes, however, we limit ourselves to what 
is somewhat scornfully called the “Colossus of the North.” 

Previous to the year 1776—which we believe is an outstanding date in 
the world’s history—there were thirteen English colonies lying to the south 
of Canada, each separate and distinct and independent of the other, but each 
dependent upon the Crown of Great Britain. These colonies were settled 
by peoples of the Old World: overwhelmingly from England, Scotland and 
Ireland, by Netherlanders in New York and Germans in Pennsylvania, with a 
sprinkling of French in the Carolinas and here and there a dash of Welsh. 
Each of the thirteen colonies had a charter from the Crown, defining rights 
and prescribing duties. Now it happened that the colonies became dissatis- 
fied with the Crown because of its persistent attempt to govern them in an 
arbitrary manner, instead of allowing the colonies to govern themselves in 
accordance, as they believed, with the terms of their respective charters. 
Therefore, on the 4th day of July, 1776, the colonies declared themselves 
independent of the mother country. 

In their Declaration they set forth the reasons which “impelled” them 
to this separation; and, in so doing, they laid the foundations of what we 
believe is—or should be—the modern State. In the first place, the erstwhile 
colonies stated their inherent right to set up governments for themselves and 
to assume the rights and duties of independent States “under the Laws of 
Nature and of Nature’s God.” It is to be observed that in this, their first 
official act, they recognized implicitly, if not expressly, the existence of the 
law of nations and acted under what they conceived to be the precepts of the 
law of nature. Not content, however, with this general statement, the 
framers of the Declaration went into details, asserting that all men were 
created equal; and, without specifying all the rights which they could claim, 
they enumerated the inalienable rights of “Life, Liberty and the pursuit of 
Happiness,” maintaining in the same connection that governments were es- 
tablished for safeguarding these rights and that when the form of government 
fell short of the purpose for which it was established, the people were pos- 
sessed of the right to replace it by a government better calculated, in their 
opinion, to preserve their inalienable rights. Here we have government by 
the consent of the governed, the government being the agency of the people 
forming it and the so-called officials the agents of that agency for carrying into 
effect the will of the people expressed in terms of law and government. 

The State then is nothing but an agency of the people, and the chosen 
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agents exercise their functions, administering the law of the State within its 
territorial boundaries. So much for the law within the State. But what of 
the law beyond and between States? The signers of the Declaration had 
such a law in mind and therefore declared that the colonies were free and 
independent of Great Britain and that “as Free and Independent States” 
they were possessed of “full Power to levy War, conclude Peace, contract 
Alliances, establish Commerce, and to do all other Acts and Things which 
Independent States may of right do.” 

There was here, however, a fundamental reservation. Though free and 
independent, they could do only what they had a “right” to do. What is the 
meaning of this reservation? Clearly that the United States could do only 
what they had a right to do in accordance with international law. And this 
self-imposed limitation is the glory of the founders of the Republic and its 
observance a point of honor with their successors. 

As a people we believe—without arrogance, we hope—that our conception 
of the State is correct, even though it may differ from the conception of our 
European friends. And what is our conception? A union of equal States, 
with equal rights: a government by the consent of the people, the government 
being their agency and its so-called officials merely agents to carry out the 
powers expressly or impliedly conferred upon the government, not in behalf 
of the agent nor of the agency, but in behalf of the people, who are the source 
of power and who alone suffer because of its abuse. 

What then should be the relationship of the union which we call the 
United States with the nations of the world? It should be a relationship 
based on law, not the law of any one State but the law of nations or inter- 
national law. 

Let us pass from these general observations to specific examples. 

While the American Revolution was in progress, Benjamin Franklin, then 
our representative in Paris, and still recognized as our greatest diplomat, laid 
down in a few words the basis of what we believe should be our foreign policy, 
—“the Discovery of a Plan, that would induce & oblige Nations to settle 
their Disputes without first Cutting one another’s Throats.” And we can 
not refrain from reéchoing the good Doctor’s immediately following exclama- 
tion: 1 “When will human Reason be sufficiently improv’d to see the Ad- 
vantage of this!” 

Dr. Franklin believed that the war with Great Britain was a just war 
—and indeed peoples at war generally believe that the cause of their country 
is just, especially after a resort to arms. Thus Great Britain also believed 
that its armed resistance to the claims of the Americans was just. At the 
present day, however, our British friends agree with Franklin, as does all 
the world. That being so, his statement in behalf of peaceful settlement has 
all the greater weight. He recognized that a resort to force might be justi- 


1 The Writings of Benjamin Franklin, edited by Albert Henry Smith (New York, 1907), 
Vol. VIII, p. 9. 
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fiable as being then the only means at the disposal of the colonies in order to 
separate from Great Britain and preserve their inalienable rights; but when 
the States had acquired their independence and formed a nation, the disputes 
of the future, he hoped, would be settled peacefully, “without first cutting 
one another’s throats.” 

Now this was in 1780, when Washington was at the head of a struggling 
army. But after the independence of the American States had been achieved 
and they had created a government of their own choice, and when the Con- 
stitution of the United States had been framed in 1787 and the Government 
of the United States organized in accordance with its provisions, Washington, 
who had been Commander in Chief of the American forces, had the presidency 
forced upon him by a grateful people.. Within the first year of his presidency 
he gave specific effect to the hope expressed in Franklin’s letter in behalf of 
peaceful settlement. 

It is true that the people of the United States were then at peace with 
the people of Great Britain and that a treaty recognizing the independence 
of the erstwhile thirteen colonies had been concluded and ratified by both of 
the contracting parties. But provisions in a treaty to settle disputes may 
give rise to disputes as to the meaning of the parties. The treaty of 1783 
with Great Britain was no exception, certain provisions giving rise to bound- 
ary and other disputes. Now it happened that John Jay, who had been 
Secretary of Foreign Affairs under the Articles of Confederation, was re- 
quested by President Washington to serve as Acting Secretary of State under 
the new government until Thomas Jefferson, then our Minister to France, 
should return to the United States and assume the Secretaryship of State, 
which he had accepted at the instance of Washington. Jay complied and 
suggested to Washington that the proposal which he himself had made a few 
years before—to be specific, in 1785—for the settlement of the boundary 
dispute with Great Britain by arbitration should be renewed. Washington 
agreed to Jay’s suggestion, but his mind was of a larger mould, for, while 
accepting the suggestion, he enlarged the principle to include the world, as 
Franklin had hoped might be done, saying in two brief lines of his message 
to the Senate of February 9, 1790: ? “In my opinion, it is desirable that all 
questions between this and other nations be speedily and amicably settled.” 
These two lines are not often quoted, but they are of the utmost importance 
as showing that the first President of the United States, although he had been 
@ man of arms, was in favor of peaceful settlement. Franklin’s hope and 
Washington’s express judgment, enforced as it was by a practical application 
in Articles V, VI and VII of the Jay Treaty of November 19, 1794, negotiated 

during his own administration, should be the basis of the foreign policy of 
the United States. 

I would venture therefore to say that the first, and hence fundamental, 


2 James D. Richardson’s Messages and Papers of the Presidents, Vol. I (Washington, 
1896), p. 72. 
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principle or foundation-stone of our law of nations should be the settlement 
of all our disputes, whatever their nature, by peaceful means. 

Let us now take the second stone, as it were, in the foundation of our 
law of nations. Many years after the Revolution and during our war with 
Mexico, Albert Gallatin, a Swiss by birth and American by choice, a dis- 
tinguished public servant (Senator, Congressman, Secretary of the Treasury, 
and Minister Plenipotentiary), after a lifetime of experience in statecraft and 
with the wisdom of an octogenarian, felt impelled to appeal to the Govern- 
ment of the United States to make peace with Mexico instead of continuing 
the war, a war which was regarded at the time as sectional instead of national 
and which we today look upon as unjust. Mr. Gallatin expressed his views 
in a pamphlet entitled Peace with Mezico, in the course of which he made an 
observation which is as fundamental as that of Franklin: * “The true honor 
and dignity of the nation are inseparable from justice.” Now we should 
ponder well this pronouncement, as profound in meaning as it is noble in 
sentiment. Mr. Gallatin was only too well aware that in the world of every- 
day affairs there were two conceptions of honor, the one of the moment, begot 
of passion, the other the result of thought and reflection. Honor which is not 
of the moment nor of a day but of the centuries is the spur to right-doing in 
all relations. Likewise Albert Gallatin’s conception of national dignity was 
not that of power and the station which power is supposed to confer upon a 
mighty nation. Rather it was of a dignity based upon the sense of self-respect 
which should prevent the governors of nations from bemeaning themselves 
and their countries by a settlement of justiciable questions through a resort 
to war, which in the last analysis is nothing but the exercise of brute force. 
Again let me say that the little word “true” which precedes “honor” in Mr. 
Gallatin’s pronouncement is to be taken also as preceding “dignity.” If we 
must have an example, we shall find it, as Mr. Gallatin had doubtless found 
it, in the sense of honor and the conception of dignity of our Washington— 
indefinable but recognized by every upright and law-abiding countryman of 
our first President. 

Now these terms “honor” and “dignity” as applied to the State should 
not differ essentially from the same terms as applied to the individual. The 
standard in each case is identical—the standard of justice. Therefore, to 
Albert Gallatin, the honor of the high-minded gentleman, the dignity also of 
the high-minded gentleman, were lofty conceptions fitting and appropriate 
not only to the enlightened individual but also to the groups of individuals 
who, taken together, make up this union of States. But we do not need to 
indulge in subtleties and refinements to determine the sense in which these 
words should be used, or the standard by which they are to be interpreted 
and by which they are to be applied. We have this standard on even greater 


* The Writings of Albert Gallatin, edited by Henry Adams (Philadelphia, 1879), Vol. 
III, p. 586. 
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authority than that of Washington and Gallatin—a standard to be found 
without difficulty in the Golden Rule of the New Testament. 

Honor and dignity, then, are the second and third of our foundation- 
stones. 

But there is another stone in the foundation which is, as every such stone 
must be, of equal value. It was quarried by Abraham Lincoln, who said in 
the simplest and therefore the most impressive of English: * “Let us have 
faith that right makes might, and in that faith let us to the end dare to do 
our duty as we understand it.” True honor, true dignity, make for right, 
and fortunately, in the long run, right makes might. 

So far only one of the four statements of international policy which we 
have quoted has been made by a soldier, a soldier albeit of the highest type, 
in supreme command of the destinies of his people in war; and a statesman 
whose supreme purpose was to lead and preserve his countrymen in peace. 

Let us now invoke another soldier and man of war. In 1879, Ulysses S. 
Grant was invited to attend a peace meeting in Philadelphia. This he did, 
addressing the Universal Peace Union the day after Christmas of that year. 
Now Mr. Grant, although he had been commander of the armies of the 
United States during the Civil War and subsequently President and Com- 
mander in Chief of the Army and Navy of the United States, had nevertheless 
settled by arbitration the Alabama claims, growing out of differences between 
the Governments of Great Britain and the United States. Looking into the 
future, however, he spoke of peace brought about not only by arbitration but 
by courts of justice. To quote from the account of his address as published 
in the records of the day: 5 


Although educated and brought up a soldier, and having probably 
been in as many battles as anyone, certainly as many as most people 
could have been, yet there never was a time, or a day, when it was not 
my desire that some just and fair way should be established for settling 
difficulties, instead of bringing innocent persons into the conflict, and 
thus withdrawing from productive labour, able-bodied men who, in a 
large majority of cases, have no particular interest in the subject for 
which they are contending. 

I look forward for a day when there will be a Court established, that 
shall be recognised by all nations, which will take into consideration all 
questions of difference between nations, and settle by arbitration or 
decision of such Court, those questions, . . . 


Here we have the admission of a man whose claim to distinction and 
whose place in history are due primarily to his military career. It is doubtful 
that he had in mind the statements from Franklin, Washington and Gallatin 
which we have quoted or that at the time of his address he recalled Lincoln’s 


4 Address delivered at Cooper Institute, New York, February 27, 1860. Abraham 
Lincoln, Complete Works, edited by John G. Nicolay and John Hay (New York, 1894), 
Vol. I, pp. 599, 613. 

5 The Herald of Peace, March 1st, 1880, No. CCCLVII, New Series, p. 35. 
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admirable phrase. Yet whether he knew or not that the views which he was 
expressing were bolstered up by the views of others, they were the dictates of 
a large and generous heart. Thus by his pronouncement General Grant laid 
the fifth stone in our foundation,—adding judicial settlement to arbitration. 

We now come to the sixth stone in our foundation, laid by none other 
than Grover Cleveland, President of the United States from 1885 to 1889, 
who, reélected in 1892 for a second term, found, when he took the oath of 
office after the intervening administration of President Harrison, a compli- 
cated and unfortunate situation in the Pacific. This incident in our history 
is so fundamental to American foreign policy and the American conception of 
international law that it can not be too often dwelt upon and pondered. We 
are inclined to forget too easily our own failings and the lofty standards by 
which they were corrected. The administration preceding that of President 
Cleveland had negotiated a treaty with a “revolutionary” government in 
Hawaii, composed of persons of American descent (when not of American 
birth), who had overthrown the legitimate government under Queen Liliuo- 
kalani. This treaty, by which Hawaii was to be annexed by the Govern- 
ment of the United States, had not been ratified at the time when President 
Cleveland took the oath of office for the second time, in 1893. Because of 
his insistence on good faith in international relations, he was deeply inter- 
ested in the Hawaiian question. Therefore he requested the Senate Commit- 
tee on Foreign Relations, to whom his predecessor had sent the treaty, to re- 
turn it to the White House. This was done. 

President Cleveland thereupon sent a special commissioner to the Ha- 
waiian Islands to ascertain the facts regarding the so-called revolution. The 
report of the commissioner was unfavorable to the provisional government 
to such an extent that the President felt impelled to lay the facts as he saw 
them before Congress, which he did in a state paper under date of December 
18, 1893, a paper unsurpassed in its conception of the duties, as well as the 
rights, of the United States under the law of nations. 

The message is rather lengthy and argumentative, but its conclusions are 
so fundamental that we must lift here and there an appropriate passage be- 
cause we believe that it is a perfect statement of that good faith which the 
United States should have in all its relations with other nations,—more espe- 
cially, be it said, with the weak and the defenseless. 

It must be admitted that, so far as the records of history show, President 
Cleveland did an unusual thing to appeal to international law in order to 
condemn the policy which the Government of the United States had adopted 
and to repudiate the material advantages which would have accrued to the 
United States through the ratification of the treaty. Ordinarily, nations 
have recourse to international law in order to bolster up rather than to con- 
demn their claims against other members of the international community. 
But President Cleveland was not of that ilk. The law of nations was, in his 
opinion, as we shall see, applicable to all nations, including the United States, 
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and could not be varied a hair’s breadth in its application to a downtrodden 
and—as others might say—an inferior people. 

But to the message itself. After a few preliminary observations, Presi- 
dent Cleveland said: ® “I suppose that right and justice should determine 
the path to be followed in treating this subject. If national honesty is to be 
disregarded and a desire for territorial extension or dissatisfaction with a 
form of government not our own ought to regulate our conduct, I have en- 
tirely misapprehended the mission and character of our Government and the 
behaviour which the conscience of our people demands of their public 
servants.” 

Having appealed to the national honesty and the conscience of the Amer- 
ican people, President Cleveland, after a detailed examination of the facts 
—which in his opinion established the unlawful participation of representa- 
tives of the United States in the overthrow of the legitimate Hawaiian Gov- 
ernment—proceeded to state his own attitude in the premises: * 


Believing, therefore, that the United States could not, under the 
circumstances disclosed, annex the islands without justly incurring the 
imputation of acquiring them by unjustifiable methods, I shall not again 
submit the treaty of annexation to the Senate for its consideration, . . . 


After stating that these views should be conveyed to the Provisional 
Government, President Cleveland continued with a homily on good faith in 
international relations: “It has been the boast of our Government that it seeks 
to do justice in all things without regard to the strength or weakness of those 
with whom it deals.” Now this statement doubtless revealed the govern- 
mental policy; but President Cleveland wished, as it were, to appeal from 
the government to the people: “I mistake the American people if they favor 
the odious doctrine that there is no such thing as international morality; that 
there is one law for a strong nation and another for a weak one, and that even 
by indirection a strong power may with impunity despoil a weak one of its 
territory.” 

This statement of the American people’s conception of the equality of 
nations should be printed in golden letters and serve as a primer for all diplo- 
matic officers of these United States. 

It was not enough, however, in President Cleveland’s view, to condemn 
the action of the preceding administration and to proclaim what unfortu- 
nately are generally considered platitudes in foreign offices. When a wrong 
had been committed, it was the duty of the wrong-doer to redress that wrong, 
and therefore it was the duty of the United States, in President Cleveland’s 
conception of international law, to redress the wrong which it had committed. 
But what was the international law which President Cleveland had in mind? 
“The law of nations,” he declared,® speaking in behalf of the United States 


® Richardson, op. cit. (1898), Vol. IX, p. 461. 1 Tbid., p. 470. 
8 Ibid., pp. 470-71. 





10 


and to representatives of the people of the United States, “is founded upon 
reason and justice, and the rules of conduct governing individual relations 
between citizens or subjects of a civilized state are equally applicable as be- 
tween enlightened nations . . . and the United States, in aiming to maintain 
itself as one of the most enlightened nations, would do its citizens gross in- 
justice if it applied to its international relations any other than a high stand- 
ard of honor and morality.” The United States, he went on to say, could 
not continue to countenance a wrong after its commission any more than it 
could consent in advance to its commission, adding that “on that ground it” 
—meaning the Government of the United States—“can not allow itself to 
refuse to redress an injury inflicted through an abuse of power by officers 
clothed with its authority and wearing its uniform.” “On the same ground,” 
he continued in a statement with which we must conclude, “if a feeble but 
friendly state is in danger of being robbed of its independence and its sover- 
eignty by a misuse of the name and power of the United States, the United 
States can not fail to vindicate its honor and its sense of justice by an earnest 
effort to make all possible reparation.” 

Thus to his eternal credit President Cleveland, speaking in the name of 
the United States and in behalf of its honor and duty, expressed in clear and 
unmistakable terms the standard of conduct which a “civilized state” and an 
“enlightened nation” should apply in its relations with all other members of 
the international community, whether large or small, powerful or weak. His 
definition of international law as founded on reason and justice is and should 
be the very cornerstone, so to speak, of our international policy. 

There was nothing of “my country, right or wrong,” in Grover Cleve- 
land’s make-up. His country should always be right; and, if wrong, it should 
rectify the mistake. He was, as it were, a high priest of justice in the seats 
of the mighty. 

But let us turn now to another aspect of our subject. Our every-day 
relations are in no small measure determined by agreements or contracts. 
And we are careful that the terms of our agreements, which are the measure 
of our rights, are so clear that they can not be misunderstood; and, that there 
may be a record of these terms, they are set forth in a written contract, with 
all the formalities that the law requires, so that if a dispute should occur, 
the agreement of the parties in all fulness and detail will be before the court 
for interpretation, to be the basis for the findings of the court and for the 
judgment which it renders. 

Now there may be a difference in form, but there is none in substance, 
between the contracts or agreements of private individuals and those which 
the duly authorized representatives of nations composing the international 
community make from time to time. For in both cases the agreements are, 
with the most meticulous care, reduced to writing, signed and sealed and 
delivered to each of the contracting parties. Thus if a controversy over the 
agreement occurs in the future between the parties, each is possessed of what 
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is considered to be an original. Should a dispute occur in the case of indi- 
viduals, resort is to the local court; in the case of States, to an international 
court,—and fortunately at last such a court exists at The Hague, under the 
title of the Permanent Court of International Justice. 

So much for agreements and their interpretation. But what of the so- 
called political controversies which arise between States? 

First of all, is it true that all or even the majority of the questions arising 
between nations are political rather than judicial? That they are or must be 
political, President Cleveland by implication denied; and indeed, he would 
doubtless have denied that even controversies considered as wholly political 
could not be justiciable. For did he not say that the justice applicable be- 
tween individuals is equally applicable between States? 

Fortunately we have a definition of justiciable controversies set forth in 
incontrovertible terms by the highest tribunal of the United States. In the 
case of State of Rhode Island v. State of Massachusetts ® (decided in 1838), 
the dispute turned on the boundary between the two States, Massachusetts 
maintaining that the question was a political one and therefore not within the 
jurisdiction of the court, whereas Rhode Island—which filed its bill against 
Massachusetts—necessarily argued in favor of the justiciable nature of its 
claim. 

In the course of his elaborate opinion, Mr. Justice Baldwin discussed the 
question in its various aspects, saying that the States of the American Union 
had vested the Supreme Court of the United States with jurisdiction of suits 
between the various States and that, as this was a suit between two States of 
the American Union, the court could take jurisdiction of the dispute, if it were 
justiciable. This naturally led the learned justice to inquire whether a con- 
troversy between two States of the Union which was considered political in 
its nature might become a justiciable question and therefore be decided by the 
Supreme Court. “We are thus,” the learned justice said,!° “pointed to the 
true boundary line between political and judicial power, and questions. A 
sovereign decides by his own will, which is the supreme law within his own 
boundary; 14 a court or judge decides according to the law prescribed by the 
sovereign power, and that law is the rule for judgment.” So far, so good; but 
what then is the answer to the query? The answer follows immediately: 


The submission by the sovereigns, or states, to a court of law or 
equity, of a controversy between them, without prescribing any rule of 
decision, gives power to decide according to the appropriate law of the 
case; 22 . . . From the time of such submission, the question ceases to 
be a political one to be decided by the sic volo, sic jubeo, of political 
power; it comes to the court, to be decided by its judgment, legal discre- 
tion and solemn consideration of the rules of law appropriate to its 
nature as a judicial question, depending on the exercise of judicial power. 


This is a statement of principle leading to, but not expressing, the conclusion 
912 Peters, 657. 10 Tbid., 737. 116 Peters, 714; 9 ibid. 748. 1211 Vesey, 294. 
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at which the court had arrived. However, the conclusion, when it comes, is 
as complete, we believe, as it is incontrovertible: 


These considerations lead to the definition of political and judicial 
power and questions; the former is that which a sovereign or state exerts 
by his or its own authority, as reprisal and confiscation; . . . the latter 
is that which is granted to a court or judicial tribunal. So of con- 
troversies between states; they are in their nature political, when the 
sovereign or state reserves to itself the right of deciding of it; makes it 
the “subject of a treaty, to be settled as between states independent,” or 
“the foundation of representations from state to state.” This is political 
equity, to be adjudged by the parties themselves, as contradistinguished 
from judicial equity, administered by a court of justice, decreeing the 
— et bonum of the case, let who or what be the parties before 
them. ... 


Here we have the settlement of the whole vexing question as to when a 
political controversy becomes a justiciable question, and therefore is to be 
decided in a court of justice. The nature of the controversy itself does not 
change. It is still the same dispute; but the agreement of the parties to 
withdraw it from the political field and submit it to the decision of a court of 
justice renders it justiciable rather than political as regards its settlement. 

Now the groups making the union of States which we call the United 
States of America had renounced their respective rights to maintain armies 
and navies, which had theretofore been the recognized means of deciding a 
controversy which diplomacy could not adjust. This action on the part of 
the States was in plain terms a renunciation of the right of war between the 
States. However, they provided instrumentalities of justice of their own 
creation which could settle by due process of law what they were unwilling 
to have settled by a resort to force. Since the formation of the Union, there 
have been numerous controversies between the States which have been pre- 
sented to and decided by the Supreme Court of the United States, and as the 
years pass these suits are becoming more numerous than in the early years of 
the Republic, because experience has shown that the reference to the Supreme 
Court of such controversies has resulted in judicial settlements which have 
proved satisfactory to the litigating States, to such a degree, indeed, that 
every such decision has been accepted and carried into effect without the exer- 
cise of a “sanction” on the part of the Government of the United States. 

What thirteen American States could and did establish and 48 States of 
the expanded American Union accept as a means for the final settlement of 
controversies that arise between them from time to time, the civilized States 
of the world could likewise establish and accept. They have done so within 
the past fifteen years, and the concrete result of their action is the Perma- 
nent Court of International Justice, established at The Hague, which is open 
at any time to receive, consider and decide controversies of any and indeed all 
States which in times past were regarded as political but which by their very 
submission to the court become justiciable. And the question of the enforce- 
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ment of the court’s decisions, as in the case of the judgments of the Supreme 
Court of the United States, has never arisen because the high litigating parties 
have acted in honor and in good faith. The conception of the justiciable na- 
ture of controversies between the States may be termed the seventh stone of 
our American foundation of the law of nations. 

But the stones of a foundation are usually held together by something 
more than their weight. There is a separate but important element binding 
them together, and this element in our structure of the law of nations is good 
faith. What does good faith mean? It means, for the State as for the indi- 
vidual, the full and conscientious performance of all obligations, whether 
these obligations are incurred toward the strong or the weak, and whether 
they result in advantage or disadvantage. There is no agreement, formal, 
informal, express or implicit, between nations or between individuals, that 
does not rest upon good faith, and in the long run there can be no relations 
except those of suspicion and ultimate enmity between individuals or groups 
of individuals if they are not permeated throughout by good faith. 

Let us, then, call the roll of the foundation-stones upon which our con- 
ception of international law rests today and upon which it should and must 
rest in the future. Or, to repeat the inquiry with which we began, what does 
this international law mean to us? It means to seek always, as Franklin 
sought, a plan to insure the settlement of disputes between nations without 
their “first cutting one another’s throats”; to advocate, as did Washington, by 
deed as well as word, “that all questions between this and other nations be 
speedily and amicably settled”; to bear always in mind Gallatin’s noble 
dictum “that the true honor and dignity of the nation are inseparable from 
justice” ; to hold fast to Lincoln’s “faith that right makes might”; to bring into 
the fullest realization Grant’s prophecy of “a day when there will be a Court 
established, that shall be recognized by all nations, which will take into con- 
sideration all questions of difference between nations, and settle by arbitration 
or decision of such Court, those questions”; to remember always Cleveland’s 
definition of the law of nations as “founded upon reason and justice,” and to 
be applied equally and impartially in our relations with all States, small or 
large, in accordance with “a high standard of honor and morality”; to bear 
witness to the American doctrine that the so-called political controversies be- 
come justiciable upon their submission, by the States in controversy, to an 
international court of justice; and finally, to realize that the foundation of 
international law will inevitably crumble if it lacks the binding force of good 
faith in all of the relations between nations. 


Chairman Witson. The Chairman of the Executive Council I think 
rather misinterpreted the plans which the Executive Committee had. They 
found they were without a President and, looking through the list of the Vice 
Presidents, invited them in alphabetical order. They picked on me. 

The subject of my address this evening is “The United States and Inter- 
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national Law,” which is very close to the subject which Dr. Scott had chosen. 
This afternoon when I heard this recommendation I asked for the privilege 
of looking over Dr. Scott’s address. We do not duplicate very much, so I 
recommend that you read his first. The reason for choosing this subject was 
because my orders coming in a telegram from the Secretary to preside at this 
meeting also said: “In your telegraphic reply include a subject,” and this 
seemed to be as good a subject as any. 


THE UNITED STATES AND INTERNATIONAL LAW 


By Grorce GraFTon WILSON 
Professor of International Law, Harvard University 


In his speech before the Council of the League of Nations last Monday, 
April 20, 1936, Anthony Eden is reported as saying: 

If there is to be lasting peace in the world, the League’s Covenant, 
which is the law of nations, must be respected. The members of the 
League are under a binding and inescapable obligation to observe that 
Covenant. If they fail to observe it; still more, if a nation which vio- 
lates the Covenant is enabled to do so with impunity, how can there be 
confidence in international law in the future? 


In this paragraph Mr. Eden refers to different types of international law. 
When Mr. Eden says that “the League’s Covenant, which is the law of na- 
tions, must be respected,” he follows this statement by another, ‘“The mem- 
bers of the League are under a binding and inescapable obligation to observe 
that Covenant.’”’ Here he is speaking of conventional international law 
based on treaty. 

Later, in referring to a different type of international law, he asks, if the 
parties to the Covenant violate its provisions “how can there be confidence in 
international law in the future?” He further says that ‘“‘unless they were to 
go back upon their signature they had no alternative but to take their share” 
in fulfilling the treaty obligations, thus presenting the point of view called 
voluntary international law and calling up the ancient maxim, pacta sunt 
servanda. That treaties are to be fulfilled by the parties to them is a gener- 
ally accepted principle of voluntary international law regardless of the con- 
tent of the treaty. 

Mr. Eden also distinctly refers to “the present non-universality of the 
League,” though not to excuse members from, but to indicate their obliga- 
tions under the articles of the Covenant, without in the least implying that 
non-members are under these obligations. He even says if parties to the 
Covenant fail to observe it, and still more if a nation may violate it with im- 
punity, “how can there be any confidence in international law in the future?” 
This query refers both to the conventional and voluntary international law. 

Vattel, who had published his treaties before the American Revolution, 
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referred to these types of international law and also to a third type, discussing 
all in a clear and logical manner. 

Many of the leaders in the early days of the United States were familiar 
with the book of Vattel on The Law of Nations or Principles of the Law of Na- 
ture applied to the conduct and affairs of Nations and Sovereigns. Vattel in 
regarding nations as “being free, independent and equal, and each having a 
right to judge according to the dictates of conscience, of what is to be done in 
order to fulfill its duties,” says “the effect of this is, the producing, at least ex- 
ternally, and among men, a perfect equality of rights among nations, in the 
conduct of their affairs and the pursuit of their policies.” This constitutes 
the field which Vattel calls the voluntary law of nations. The several en- 
gagements into which States enter with one another is conventional interna- 
tional law. Customs consecrated by long use and observed among nations 
take the form of customary international law. Vattel says, ‘These three 
kinds of the law of nations, voluntary, conventional, and customary, together 
compose the positive law of nations, for they all proceed from the volition of 
nations; the voluntary law from their presumed consent; the conventional law 
from an express consent; and the customary [aw from a tacit consent.” 

As members of the Constitutional Convention of 1787 seem to have been 
familiar with the work of Vattel, it is but natural that the Constitution of the 
United States should reflect the international law of the period. When Ar- 
ticle III, section 2, states that the judicial power of the United States extends 
to all treaties ‘‘made, or which shall be made, under their Authority,” this 
power relates to conventional international law. What should be embodied 
in the articles of these treaties which were made under the authority of the 
United States and in the manner prescribed would be within competence of 
the constituted authorities to determine or would be voluntary in nature. 

Article III, section 2, also states that the judicial power extends “‘to all 
cases affecting Ambassadors, other public Ministers and Consuls; to all cases 
of admiralty and maritime Jurisdiction; to Controversies to which the 
United States shall be a Party; to Controversies between two or more 
States,” etc. The cases “affecting Ambassadors,” would, except rarely 
when otherwise provided in treaty articles, follow international law and 
precedents long antedating the existence of the United States. In such 
case what Vattel calls customary international law prevails. 

Maritime maxims such as de lege de jactu, more ancient than historical 
records, would often be followed in the American courts of appropriate juris- 
diction without need of domestic legislation. As was said by the Supreme 
Court in the case of the Scotia in 1872, “Undoubtedly, no single nation can 
change the law of the sea. That law is of universal obligation, and no stat- 
ute of one or two nations can create obligations for the world.’’! 

The United States has also respected principles recognized as interna- 
tionally binding though not formally embodied in a convention to which it 
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was a party. This was the case in the Geneva Convention (Red Cross), 
August 22, 1864, though the United States did become a party to this con- 
vention on March 1, 1882. 

To one considering the United States since 1776 and international law, 
the relations seem to have certain characteristics not common to other 
eighteenth century States. In Europe international law had been develop- 
ing for many years until the European Christian family of nations had 
assumed a dominant position. These nations, though separated by conven- 
tional geographical boundaries, as well as ethnical, political and other bar- 
riers, did, nevertheless, have a certain degree of unity and interdependence 
due to geographical proximity. Recurring struggles in Southeastern Europe 
and along the Rhine came to be anticipated, and adjustments such as those 
relating to the Bosphorus and Dardanelles or the Rhine area were rarely of 
long duration. 

On the other hand, the geographical, ethnic, historical, and political 
backgrounds and bases of what is now the United States of America have by 
its detachment from Europe been significant for international law. 

In the early fifteenth century, the British Isles were regarded as the 
“West Side of the World,” and it was supposed that sailing a short distance 
beyond, one fell off the earth. Certainly Columbus introduced by his dis- 
covery in 1492 many new problems of all kinds as well as those relating to 
the resources beyond the sea. How was the land to be divided, and what 
should be the elements of good title? What treatment should be given to 
these peoples who seemed to have no background of European civilization 
and who spoke no known language? The geographical and ethnic knowledge 
of the fifteenth century was inadequate to the new day dawning for the 
sixteenth century. 

Even before there was any United States the geographical area now 
within its boundaries was a matter of importance to international law. Vic- 
toria (1480-1546) was apparently a boy to whom the discovery of America 
by Columbus in 1492 made an appeal. In his lectures (1532) on Matthew, 
XXVIII, 19, “Go ye therefore, and teach all nations, baptising them,” 
Victoria, speaking ‘‘On the Indians lately discovered,” raises the interesting 
question, ‘““‘Whether the Indian aborigines before the arrival of the Spaniards 
were true owners in public and in private law.” After lengthy refutation 
of many writers, he concludes “the aborigines in question were true owners, 
before the Spaniards came among them, both from the public and the private 
point of view.” Surprising as it may seem, Victoria four hundred years 
ago says: 

Granted that the Emperor were the lord of the world, still that 
would not entitle him to seize the provinces of the Indian aborigines 
and erect new lords there and put down the former ones or take taxes. 
The proof is herein, namely, that even those who attribute lordship over 
the world to the Emperor do not claim that he is lord in ownership, but 
only in jurisdiction, and this latter right does not go so far as to war- 
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rant him in converting provinces to his own use or in giving towns or 
even estates away at his pleasure.” 


Thus from the earliest times of the discovery of America, the problems 
of status of persons and property in the New World were raised. Roger 
Williams, a theologian of a very different sect, a hundred years later, in 
New England, advocated views similar to those of Victoria, maintaining 
that the natives were the true owners of the soil, a view which made him 
very unpopular in conservative Massachusetts Bay, a commonwealth from 
which he was banished in 1636 by a decree just repealed in 1936. 

The question early raised by Victoria and answered by Williams came 
before the Supreme Court of the United States nearly three hundred years 
later than Victoria, in 1823, when Mr. Chief Justice Marshall reviewed 
questions of rights of discovery in the case of Johnson and Graham’s Lessee 
v. William M’Intosh.* In this case Marshall, perhaps pronouncing some 
words with a circumflex accent, said: 


On the discovery of this immense continent, the nations of Europe 
were eager to appropriate to themselves so much of it as they could 
respectively acquire. Its vast extent offered an ample field to the 
ambition and enterprise of all; and the character and religion of its 
inhabitants afforded an apology for considering them as a people over 
whom the superior genius of Europe might claim an ascendency. The 
potentates of the old world found no difficulty in convincing themselves 
that they made ample compensation to the inhabitants of the new, by 
bestowing on them civilization and Christianity, in exchange for un- 
limited independence. But, as they were all in pursuit of nearly the 
same object, it was necessary, in order to avoid conflicting settlements, 
and consequent war with each other, to establish a principle, which all 
should acknowledge as the law by which the right of acquisition, which 
they all asserted, should be regulated as between themselves. This 
principle was, that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against all other Euro- 
pean governments, which title might be consummated by possession. 


While the different nations of Europe respected the right of the 
natives, as occupants, they asserted the ultimate dominion to be in 
themselves; and claimed and exercised, as a consequence of this ulti- 
mate dominion, a power to grant the soil, while yet in possession of the 
natives. These grants have been understood by all to convey a title 
to the grantees, subject only to the Indian right of occupancy. 

The history of America, from its discovery to the present day 
proves, we think, the universal recognition of these principles. 


In a later opinion, Mr. Chief Justice Marshall, doubting whether Indian 
tribes could under the Constitution be denominated foreign nations, says 
“They may, more correctly, perhaps, be denominated domestic dependent 
nations.”’ 4 


2 De Indis et de jure belli relectiones, Classics of International Law, p. 134. 
38 Wheaton, 543. ‘Cherokee Nation v. Georgia (1831), 5 Peters, 1. 
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In the first letter of Columbus, 1493, he says “I took by force some Indi- 
ans from the first island.” Nine Indians were reported as taken by Colum- 
bus to Spain, and, though baptized at Barcelona as one old record says, 
it may be doubted whether they and their families appreciated the ad- 
vantages of European travel and baptism. Even the Mayflower Company 
took some of the stores of corn and beans belonging to the Indians, hoping 
later to make to the Indians “large satisfaction.” In spite of the early 
practice of Europeans in depriving the Indians of land, life and property, 
as well as setting one band of Indians against another, gradually the Indians 
were absorbed into the citizenship of the United States. Not all American 
States followed this practice, though a Massachusetts statute of 1869 made 
all Indians “citizens of the Commonwealth.” 

Prior to the Declaration of Independence, Washington had in mind 
the need of a court to settle title to property which might fall into the hands 
of the Continental forces in order that confusion might not result. Such 
confusion did occasionally arise, as was shown in the early case of Penhallow 
v. Doane’s Administrators in regard to which it was said: 


The pleadings consist of a heap of materials thrown together in an 
irregular manner, and if examined by the strict rules of common law, can- 
not stand the test of legal criticism. We are, however, to view the pro- 
ceedings as before a court of admiralty, which is not governed by the 
rigid principles of common law. 


The United States were, however, congenitally belligerents. The 
States were born into war, and brought up through early years under the 
laws of war. In the Declaration of Independence, July 4, 1776, which was to 
be “proclaimed in each of the United States and at the Head of the Army,” 
it was said “that as Free and Independent States, they have full Power to levy 
War, conclude Peace, contract Alliances, establish Commerce, and to do all 
other Acts and Things which Independent States may of right do.’”” Before 
peace was concluded or a supreme court established, the American courts 
respected international law, and as early as 1781, in the case of the Resolu- 
tion, it was declared that, ‘“‘The municipal laws of a country can not change 
the law of nations so as to bind the subjects of another nation.””"* After the 
Supreme Court was established, the pronouncement was still more clear as 
in the case of Ware v. Hylton in 1796 when Mr. Justice Chase said: 


Before these solemn acts of separation from the Crown of Great 
Britain, the war between Great Britain and the united colonies, jointly, 
and separately, was a civil war; but instantly, on that great and ever 
memorable event, the war changed its nature, and became a public 
war between independent governments; and immediately thereupon all 
the rights of public war (and all the other rights of an independent na- 
tion) attached to the government of Virginia; and all the former 
political connection between Great Britain and Virginia, and also be- 
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tween their respective subjects, were totally dissolved; and not only 
the two nations, but all the subjects of each, were in a state of war; 
precisely as in the present war between Great Britain and France.’ 


In the same case, Mr. Justice Wilson said, ““When the United States de- 
clared their independence, they were bound to receive the law of nations, in 
its modern state of purity and refinement.” 

The United States, therefore, had from the beginning an international 
law that had for two hundred years been gaining increasing recognition. 
From this law its practice became somewhat selective, but not to such a 
degree as to create undue opposition. 

The first great crisis with Great Britain which led to American inde- 
pendence was followed by many others with the same State. The Pro- 
visional Articles agreed upon in 1782 recognized the thirteen free and 
independent States which had existed since 1776, and the general northern 
boundary line. It also provided 


that the people of the United States shall continue to enjoy unmolested 
the right to take fish of every kind on the Grand Bank, and on all the 
other banks of Newfoundland; also in the Gulph of St. Lawrence, and 
at all other places in the sea, where the inhabitants of both countries 
used at any time heretofore to fish. 


This was repeated in Article 3 of the Definitive Treaty of Peace of September 
3, 1783, and became the subject of recurring controversies for a hundred 
years till settled by the Permanent Court of International Arbitration in 
1910. Closeness of contact usually develops friction, but this has not proven 
true in relations with Canada because of legal provisions for adjustment of 
boundary controversies. 

Many other controversies between the United States and Great Britain 
have been settled by arbitration or by mixed commissions ‘‘on the basis of 
respect for law.’”’ In 1910 a special agreement between the United States 
and Great Britain was concluded under which financial claims “outstanding 
between the two Governments at the date of the signature’”’ were to be sub- 
mitted to arbitration. At the opening session, the President of the Tribunal 
said, 

The difference between this and other arbitral tribunals is that we 
have not to settle one subject of litigation but a large number of cases 
entirely different in fact and in law one from the other, arising out of 
various circumstances, and having a very different character—fishing 


and shipping claims, property rights, collection of customs duties, 
naval and military operations, government contracts.® 


The treaty-making power was early exercised by the United States, but 
before 1789 each of the thirteen States might give different interpretations to 
the terms of a treaty. By the Constitution, the judicial power of the United 
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States as a federal state was extended to “treaties made, or which shall be 
made, under their authority.” Many decisions of the Supreme Court of the 
United States from its institution to the present day have affirmed that 
‘fnternational law is a part of the law of the land,” ® and to be “ascertained 
and administered by the courts of justice of appropriate jurisdiction.” 1° 

In fields of law for which provision had not been made, or only in part 
made, the United States has not been slow to assert its position. This posi- 
tion has been in general a reasonable one because, on account of geographical 
isolation, the attitude of the United States might be non-partisan and 
impartial. 

The attitude of the United States on the doctrine of neutrality was 
developed at a peculiarly fortunate period. Catherine II of Russia had in 
1780, by support of an Armed Neutrality, demonstrated the advantages of 
freedom of, and secured respect for, innocent commerce in time of war. The 
concept of neutrality had been much clarified, so that the proclamation of 
April 22, 1793, did not need special explanation, and the Neutrality Act of 
1794 became a convenient standard to which other States referred and of 
which the British statesman, Canning, said in 1823, “If I wished for a guide 
in a system of neutrality, I should take that laid down by America in the 
days of the presidency of Washington and the secretaryship of Jefferson.” !! 
This was a type of neutrality that would approximate to that defined by 
Bynkershoek early in the eighteenth century when he said “I call those 
non hostes who are of neither party.’”’ This was a view distinct from that of 
Grotius of the early seventeenth century, which stated it to be ‘‘the duty of 
those who have no part in the war to do nothing which may favor the party 
having an unjust cause, or which may hinder the action of the one waging a 
just war . . . and in case of doubt to treat both belligerents alike.” ” 

In recent years some States have been inclined to swing away from the 
eighteenth century position of Bynkershoek, Catherine and Washington, and 
revert to the Grotian doctrine. 

In his farewell address of September 17, 1796, Washington set forth, as 
based upon his practical experience, a caution which may well underlie sound 
international negotiation even in these days, and which underlies sound in- 
ternational law as well. Washington said, “There can be no greater error 
than to expect or calculate upon real favors from nation to nation. It is an 
illusion which experience must cure, which a just pride ought to discard.” 
Someone has said that armed strength is the gold reserve behind the diplo- 
matic paper currency, and that without the armed strength the diplomatic 
paper might be valueless in a crisis. Washington in this farewell address 
seems to advise some gold reserve in form of armed force saying, ‘“Taking 
care always to keep ourselves by suitable establishments on a respectable 

® The Charming Betsy (1804), 2 Cranch, 64. 
10 Paquete Habana (1900), 175 U. S. 677. 
11 § Speeches, p. 50. 12 De jure belli ac pacis, Lib. III, c. XVII. III. 1. 
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defensive posture, we may safely trust to temporary alliances for extraordi- 
nary emergencies.” 

Not merely in the broader realm of general national well-being did the 
United States take advanced positions, but its representatives took thought 
for individual well-being. 

As early as 1781, Franklin, then in France, stated a general principle for 
which the United States has stood, saying, 


Passy, 8 June, 1781 
There are three employments which I wish the law of nations would 
protect, so that they should never be molested or interrupted by enemies 
even in time of war. I mean farmers, fishermen, and merchants, be- 
cause their employments are not only innocent, but are for common 
subsistence and benefit of the human species in general. As men grow 
more enlightened, we may hope this will in time be the case. Till then 

we must submit, as well as we can, to the evils we can not remedy. 


Franklin also hoped to introduce a clause to this effect into the treaty 
with Great Britain in 1783. The position set forth in the letter of Franklin 
was an advanced one, and after more than a hundred years in 1907 in Hague 
Convention XI it was at length agreed in Article 3 that “Vessels employed 
exclusively in coast fisheries, or small boats employed in local trade, are 
exempt from capture together with their appliances, rigging, tackle, and 
cargo.””’ The Supreme Court had, however, previously declared in the case 
of the Paquete Habana and Lola in 1900 that, 

By an ancient usage among civilized nations, beginning centuries 
ago and gradually ripening into a rule of international law, coast fishing 
vessels, pursuing their vocation of catching and bringing in fresh fish 


have been recognized as exempt, with their cargoes and crews, from 
capture as prize of war. 


This rule of international law is one which prize courts, administer- 
ing the law of nations, are bound to take judicial notice of, and to give 
effect to, in the absence of any treaty or other public act of their own 
government in relation to the matter." 


The relation of persons to the interpretation and formulation of interna- 
tional law concepts in the United States can not be disregarded. The deci- 
sions particularly of Mr. Chief Justice Marshall in the Supreme Court 
touched upon many principles of international law. Henry Wheaton as re- 
porter of decisions of the Supreme Court came in close contact with all mat- 
ters before the court. 

Henry Wheaton had been admitted to the bar in 1805 at the age of 
twenty and then went abroad to study. He went to Poitiers, then a re- 
nowned school of law. He also studied carefully the French Code and even 
translated it into English. The events of the War of 1812 and the advice of 
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Judge Story encouraged him to undertake the preparation of an essay on 
the law of prize. In this work he found much conflict “between the new 
and the old law of nations.” This work received the commendation of Lord 
Stowell. Wheaton had been a judge advocate of the army and later a jus- 
tice of the Marine Court. This training was an excellent preparation for 
the duties of reporter of the decisions of the Supreme Court of the United 
States, a position which he occupied from 1816 to 1827. This was a period 
during which he associated intimately with Chief Justice Marshall and other 
members of the court, then growing in reputation and dignity. In 1820 
he had read before the New York Historical Society a brief paper on the 
“History of the Science of Public International Law.” 

When appointed as Chargé d’ Affaires to Denmark in 1827, Wheaton was 
to have practical experience in a field for which he was specially prepared. 

One hundred years ago, in 1836, the year following his transfer to Berlin, 
Wheaton published his Elements of International Law which has since re- 
mained a standard. 

When Wheaton returned to America in 1847, Albert Gallatin, then in 
his 86th year, escorted him to the table at a public dinner tendered him in 
New York, and said he ‘‘ would not have assisted at a public dinner given to 
any other man in the world.” Viewing his work as a diplomatic representa- 
tive of the United States abroad, he said: “‘The office of a Foreign Minister 
is the office of a peace maker. Diplomacy has been supposed to be a master 
of craft and deceit; but I believe that honor and integrity are the true arts 
of the diplomatists.” 

The wide influence of the United States through Wheaton’s writings is 
shown in the many editions of his Elements of International Law in English 
as well as foreign languages, even in Chinese and Japanese. 

Francis Lieber also made special contributions to international law. 
In the address of the first President of this Society, Elihu Root, on April 24, 
1913, attention was called to the fact that on that date fifty years earlier 
there had been issued by the War Department in the time of the Civil War, 
General Orders No. 100. This order was entitled ‘Instructions for the 
Government of Armies of the United States in the Field,’ and contained 
157 articles. It soon came to be known as ‘“‘Lieber’s Code.” Lieber, 
though born in 1800, had fought at the battle of Waterloo and later in the 
Greek War for independence and came to the United States in 1827. A 
professorship in the South Carolina College in 1835 and in Columbia College 
in 1857 gave him a sympathetic understanding of the people of the North 
and of the South, and his early days in Europe gave him an understanding 
of war. There was, therefore, in Lieber a background which enabled him to 
see war from the point of view of both belligerents and with a practical and 
theoretical appreciation of its problems. It was not presumptuous, but 
rather prophetic, that he should write to General Halleck on May 20, 
1863: 
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As the order now stands, I think that No. 100 will do honor to our 
country. It will be adopted as a basis for similar works by the English, 
French, and Germans. It is a contribution by the United States to the 
stock of common civilization. 


Lieber’s Code did immediately become the basis for other codes, as the 
Brussels Code of 1874, the Oxford Manual of 1880, the Laws and Customs 
of War on Land of the Hague Conferences of 1899 and 1907, which were 
embodied in or printed with many of the instructions issued by belligerent 
governments during the World War. Indeed, in the preface to the Rules of 
Land Warfare issued by the War Department of the United States, April 
25, 1914, it is said: 


It will be found that everything vital contained in G. O. 100, of 
A. G. O. of April 24, 1863, “Instructions for the Government of Armies 
of the United States in the Field,’’ has been incorporated in this manual. 
Wherever practicable the original text has been used herein, because it is 
believed that long familiarity with this text and its interpretation by our 
officers should not be interfered with if possible to avoid doing so. 


The British rules include Lieber’s Code in the brief bibliography of 24 
titles to which reference is made. Lieber’s Code also became the inspiration 
for Bluntschli’s Codification of International Law which appeared in Germany 
in 1868. The editions of Bluntschli’s work in different languages had wide 
acceptance, and though in part issued in 1866, during a period of wars, it 
markedly influenced the conduct of hostilities. Of the articles of Lieber’s 
Code, Bluntschli says: 


They will contribute powerfully to fixing the principles of the law of 
war. Since they are drawn up in accordance with the nature of things 
and according to the thought of our times, European states can not in 
this particular stay behind the United States of North America without 
being put under the ban of public opinion, and being accused of not 
rising to the level of progress set by the international law of civilized 
humanity. 


Laboulaye, himself a distinguished scholar, in an introduction to the French 
edition of Bluntschli in 1869, speaking of Lieber’s Code, said, “‘In reality, 
these instructions are a little masterpiece. It is no small thing to have 
thus established law in the empire of force, by bringing under the yoke of 
law the customs and the excesses even of war.’”’ As a Frenchman, Labou- 
laye says that ‘‘on the plane of justice and humanity, French, German, 
American join hands. For law and for truth there are no frontiers.” 

The United States early took a position which was contrary to the cur- 
rent European views upon the legal basis of State existence. The United 
States could not, when looking to its own origin and to its attitude toward 
States to the south of its boundaries, consistently deny the right of revolu- 
tion. To many Americans the reactionary treaty known as the Holy 
Alliance might properly be described in the words of Metternich as “ verbi- 
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age,’ though the same Americans would not agree with his characterization 
of liberalizing movements of that time as ‘‘moral gangrene.” 

The United States from geographical proximity was under necessity 
of taking account of and judging the legal status of the many uprisings 
on the Western Continent. The Supreme Court took note of ‘‘The distinc- 
tion between recognition of belligerency and recognition of a condition of 
political revolt, between recognition of the existence of war in a material 
sense and of war in a legal sense.’””“ Such a position might by some of 
the older States of Europe be regarded as destructive of the foundations of 
civilization, while in the United States it might receive official approval. 
As the United States increases in age, however, it tends to become more 
conservative. 

In the early days of the United States, there was relatively little atten- 
tion given to maritime jurisdiction. Jefferson thought it might be well ‘‘to 
accustom the nations of Europe to the idea” that the United States in the 
future would claim jurisdiction to the range of vision off shore, estimating 
this as from 20 to 25 miles, and Kent would support a doctrine similar to the 
early seventeenth century English claims to the Kings Chambers, by ex- 
tending jurisdiction to lines from headland to headland off the Atlantic coast 
and from the south cape of Florida to the Mississippi. The Gulf Stream 
was proposed as a maritime boundary for the United States. Gradually 
such positions yielded to the reasonable and practical point of view of 
Bynkershoek of a hundred years earlier, and recent treaties and decisions 
have accepted ‘‘a marginal belt of the sea extending from the coast line 
outward a marine league or three geographic miles.”’ * 

The jurisdiction over ships on the sea, cables under the sea, flora and 
fauna in the sea, has grown in importance and complexity. Owing to the 
long coast lines of the United States, this has become a matter of capital 
concern, and as precedents have been few, conventional agreements have 
been made, and have of necessity recognized principles or positions which 
it was hoped would be regarded as fundamentally sound. 

The argument that it would not be sound judgment to destroy the source 
of supply of valuable maritime products has been accepted. The Bering 
Sea Convention for conserving fur-bearing seals was concluded between 
the United States and Great Britain in 1891, and a similar convention of 
1911 added the support of Japan and Russia. A convention for the preser- 
vation of the halibut fishery was concluded between the United States and 
Canada in 1930, and a general convention for the regulation of whaling was 
signed by the United States on March 31, 1932, becoming effective on 
January 16, 1935. 

The air space over a great area like that of the United States may not 
of necessity give rise to more problems than that of the air space over a State 
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like Switzerland which is about one-half the area of the State of Maine. 
The problems have, however, multiplied because these conflicts in regard 
to aérial jurisdiction may in many respects involve jurisdiction between the 
48 States of the United States as well as between the United States and for- 
eign States, and many of the controversies between States of the United 
States are adjudicated by the same principles as would prevail in interna- 
tional controversies. 

The coming of immigrants to the United States from all parts of the 
world involved problems for the government which held that all persons born 
or naturalized in and subject to its jurisdiction were citizens. The United 
States had for a time ample room for all and even offered inducements to 
settlers in some areas. Conflicts in jurisdiction arising out of differences 
of opinion upon the application of jus soli and jus sanguinis were many. 
As the resources of the United States became more generally appropriated, 
the freedom of immigration, in spite of protests, was restricted, and the 
right of mankind in general to the fruits of the earth of the United States 
was denied. 

It was somewhat surprising to Old World minds to have it intimated in 
1898 that the United States would ever give up its occupancy of Cuba, when 
the status of that island was left under Article 1 of the Treaty of Peace 
between Spain and the United States resting upon the following provisions, 


Spain relinquishes all claim of sovereignty over and title to Cuba. 


And as the island is, upon its evacuation by Spain, to be occupied by the 
United States, the United States will, so long as such occupation shall 
last, assume and discharge the obligations that may under international 
law result from the fact of its occupation, for the protection of life and 
property. 


Under this same treaty Spain ceded to the United States the Island of 
Porto Rico and other neighboring islands, and also Guam and some other 
islands in the Pacific (Article 2). 

Spain also ceded to the United States the Philippine Islands, and the 
United States agreed to pay to Spain twenty million dollars (Article 3). 

Many had thought that all these territories would follow the European 
custom and become integral parts of the United States. 

Cuba became fully independent, and even the Philippines are now in 
the process of becoming independent by virtue of the law of the United 
States of March 24, 1934, which law also provides that at the earliest practi- 
cable date the United States will take action “with a view to the conclusion 
of a treaty for the perpetual neutralization of the Philippine Islands.” By 
nineteenth century leaders such action might almost be regarded as throw- 
ing away opportunities. 

Law existed before rules of law and before law schools and professors of 
law, or even before Blackstone. The latest codes have elements which 
can be traced to the codes of ancient Rhodes and some survivals indicate a 
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Biblical influence, though now some kings might find difficulty in establishing 
clear claim to the title, rer dei gratia. 

The United States thus had the advantage of entering into statehood 
in 1776 when a body of developed international law already existed. The 
early days showed the difficulties of settling common international matters 
through thirteen differing agencies and emphasized a regional community of 
action. Within the United States an amount of power, sufficient to develop 
an understanding that interdependence should be recognized as a sane basis 
of existence, still resided in the States. This principle, now recognized in 
48 States, could for world well-being be extended more widely. 

International law rests ultimately upon the consensus of mentality of 
mankind, as is formally recognized in Article 9 of the Statute of the Perma- 
nent Court of International Justice when, in referring to the membership 
of the court, it is provided that ‘‘the whole body also should represent the 
main forms of civilization and the principal legal systems of the world.” 
It is not varying and variable like State law, which may be determined by 
the party for the time in control of the legislative organization. Interna- 
tional law to be really operative must appeal to the fundamental juridical 
concepts of diverse peoples, whether Brazilian, Dutch or Japanese. This is 
evident as the so-called ‘European Christian family of nations’ dropped 
the first adjective in the name when the United States was added to the 
family in 1776, and the second with the entrance of Turkey in 1856. Thus 
the exclusiveness disappeared and only the family of nations remained— 
to the law of which the United States has for 160 years made significant 
contributions. 


Chairman Wiison. As the next speaker on our general topic, “The 
réle of international law in peaceful change,” we have the privilege of hearing 
Professor Parker T. Moon, of Columbia University. 


THE NEED FOR PEACEFUL CHANGE IN EUROPE AND THE 
FAR EAST 


By Parker THomas Moon 


Professor of International Relations, Columbia University 


When Ramsay MacDonald as Prime Minister of Great Britain remarked 
that “every treaty is holy but no treaty is eternal,” he uttered a half-truth. 
The truth was in the second half of the aphorism. The first half is “more 
honored in the breach than the observance” of major treaties, although an 
exemplary reverence for the status quo has been inculcated by some Powers, 
most notably, perhaps, by the United States and France. Respecting the 
peace settlement in Europe, a truly militant piety has been evinced by France 
and her allies. In Eastern Asia the United States has been the foremost 
opponent of illegal change. In America, too, as sponsor of the Monroe 
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Doctrine and Pan American peace, we may admit as modest patriots, the 
United States plays the leading réle in the maintenance of the established 
order. 

The status quo, however, refuses to freeze without cracking. In the Far 
East Japan’s amazing efforts to become “the stabilizing force” (to quote a 
Japanese Foreign Minister) may not have been recognized, but they have at 
least broken the ice. There have been two wars recently in Latin America. 
In Africa, Mussolini’s airplanes are dropping effective bombs on the status 
quo. In Europe, Hitler tears up the Versailles Treaty and the Locarno Pact, 
not without some risk of war, while an exasperated France holds military 
conversations with her allies and desperately proposes (in the latest Parisian 
peace plan, published on April 8) that no one shall even ask for a change in 
the map for a quarter-century. Even if the French proposal for an interna- 
tional army to defend existing treaties were adopted, I would be willing to 
turn prophet and to predict its failure. 

No rigid, congealed status quo can withstand the volcanic force of hot 
national passions. When Mussolini told the world that Italy must expand 
or explode, the seismographs at Paris and London did not register, but Italy 
did explode. 

Not prudence alone, but justice demands peaceful change in a changing 
world. The peace treaties of Versailles, Saint-Germain, Neuilly, and the 
Trianon were in many respects unjust treaties. Unjust, too, were the treaties 
Japan forced upon China in 1915. And other treaties, fair enough when they 
are negotiated, may work injustice if they are not adapted to altered circum- 
stances. Nations that insist upon enforcing unjust treaties must share the 
guilt of the nations which violate those treaties. 

If a frozen status quo means injustice at best, and war at worst, then the 
alternative is revision of maps and treaties. But not the kind of revision 
naive reformers may dream about, nor the revision demanded by impassioned 
spokesmen of aggrieved nationalities. 

In a novel by H. G. Wells, the amiable Mr. Britling thought he could draw 
an ideal map for the world, giving self-government to each separate race or 
nationality. Perhaps that can be done in a novel, but at Paris in 1919 we 
discovered that it could not be done in a peace conference. 

There is no ideal map. Mussolini once declared that the northern frontier 
of Italy, along the Alpine crest, was traced by the finger of God. Such 
theological cartography is regrettably rare, and human map-making will 
remain very unsatisfactory until we can move mountains and rivers to the 
right places and persuade people not to live in the wrong places. Where races 
are inextricably entangled, as in Macedonia, Bessarabia, Transylvania, or 
Upper Silesia, scientific frontiers can be drawn only in the fourth dimension. 

Still more baffling is our lack of agreement on any single standard of 
self-determination. Instead of any one criterion, there are almost a dozen 
in common use and rarely in agreement—language, race, religion, geography, 
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culture, history, political ideals, economics, social customs, treaty rights, the 
will of the people, and so on. At the Paris Peace Conference the Czech 
delegation claimed all of Bohemia on historic grounds, Slovakia on linguistic 
grounds, in defiance of history, and other regions on economic grounds, dis- 
regarding both language and history. I could cite a great number of similar 
instances, but I know of only one case in which all the divergent criteria of 
national self-determination were brought into perfect focus. The memo- 
randum submitted by the Ukrainians to the Paris Peace Conference was a 
veritable masterpiece, for it demonstrated incontrovertibly that not only 
language, history and economics, but geology, botany, geography, anthro- 
pology, psychology, literature, and a singular fondness for trees and flowers 
all marked the Ukraine for national independence. Nevertheless Ukrainian 
nationalism is now submerged under Russian Communism. 

If every group of people with a distinct language, or some other badge 
of nationality, is to have the right of self-determination, our Mr. Britling will 
carve out of Spain a Basque republic and a free Catalonia, sever Brittany from 
France (there is actually a Breton nationalist movement), separate the 
Flemings from the Walloons in Belgium (as Germany contemplated twenty 
years ago), sever Ruthenia from Czechoslovakia, trisect Switzerland, send 
ambassadors to Malta, and split the Soviet Union into 182 new nations. In 
Asia, if nationalism triumphs, there must be a Bismarck for Burma, a Korean 
Cavour, a Malay Masaryk, and a matronly multitude of daughters of Asian 
revolutions. 

Our immediate concern, to return to the present, is with several peoples 
now on the threshold of independence. In India, Egypt, Syria and the 
Philippine Islands—possibly a few other places—nationalism has reached 
such a pitch that it cannot easily be suppressed. Yet in each case there are 
important economic and strategic interests of certain Great Powers, interests 
which must be sacrificed or adjusted. The process is delicate and arduous. 
It might be made less painful, and less perilous too, if in their infancy the 
new nations could look to a strong League of Nations for security, impartial 
advisers and experts, and financial aid. Without the League, such matters 
are sometimes difficult to arrange, as England has learned in Egypt, and the 
United States in the Philippines. 

Turning from the liberation of subject peoples to the rectification of 
European frontiers, we meet self-determination under another name— 
irredentism. European boundary disputes have been so well publicized that 
an American observer might easily be moved to accept two questionable 
conclusions. 

First, we are urged to believe that neither peace nor security can be 
attained until the territorial grievances of the defeated nations are satisfied. 
That is a counsel of despair. 

Second, we are tempted to hope that peace could be assured and justice 
satisfied by merely moving a few misplaced boundaries, undoing the crimes 
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of Versailles and Trianon. Let Vilna be restored to Lithuania, Danzig re- 
turned to Germany, Macedonia ceded to Bulgaria, Hungary reinstated in her 
rightful domains! On closer study we discover that these are only a few of 
many sore spots, or potential sore spots, and each is a perplexing complex of 
conflicting claims. 

Consider the claims of Hungary. Few grievances have been so ably 
presented or so sympathetically considered. The most convincing statement 
of the Hungarian case is given in a book by Count Stephen Bethlen, the dis- 
tinguished ex-premier of Hungary, with a preface by the Rt. Hon. Lord 
Newton. Nothing could be more persuasive than Lord Newton’s summary 
of the situation— 


Out of three and a half million pure-blooded Hungarians, incor- 
porated in foreign States as a result of the World War, two millions live 
just outside the present Hungarian frontier and could be restored to their 
native country at the cost of some slight adjustments of territory in 
Czechoslovakia, Yugoslavia and Rumania. Apart from this claim, all 
that is asked for is that all the other former Hungarian subjects should 
be accorded the right to declare to which State they desire to belong. 


Unfortunately the problem is not quite so simple. Accepting Lord Newton’s 
geography and his statistics, we might still doubt whether the Little Entente 
would consider such an adjustment “slight.” Indeed, I doubt whether the 
Little Entente would consider it at all, except after defeat in war. But even 
if all the areas inhabited by Hungarian majorities were re-annexed to 
Hungary, irredentism would not be satisfied. 

As we read on in Count Bethlen’s book, we learn that Czechoslovakia 
must surrender Ruthenia and Slovakia, the former because of economic in- 
terest and historical tradition, the latter because “the Slovaks were loyal to 
Hungary for a thousand years” and because “the Slovaks cannot do without 
the Hungarian Plain,” while the Plain in turn needs Slovak timber, minerals, 
and water power. From Yugoslavia Count Bethlen demands the renuncia- 
tion of the Bacska, the Banat, and the Baranya, because neither Serb nor 
Hungarian has a majority there, because no natural boundary can be drawn 
across a land “as level as a table,” because the non-Serbs are oppressed, and 
because “all economic interests of the population are absolutely identical with 
those of the Hungarian Plains.” Yugoslavia must make an additional and 
still greater sacrifice—Croatia. The Croats are now “completely disillu- 
sioned” and desire to separate from the Serbs. “In the name of humanity, 
then,” Count Bethlen writes, “every decent-minded man must insist upon the 
Croats being at last allowed to decide their own future.” Finally, the large 
region of Transylvania, in which the Rumanians have a clear majority over 
all other races combined, is to be severed from Rumania and erected into an 
“Eastern Switzerland,” because in no other way can Hungary and Rumania 
be reconciled, in no other way save themselves from “the Slav ogre” and the 
German “Drang nach Osten.” 
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I have quoted Count Bethlen at such length partly because the Hun- 
garian situation is generally recognized as one of the most urgent and danger- 
ous areas of friction, partly because the author states his case so well, but 
chiefly because he throws so much light on the very nature of the problem. 
Even the most statesmanlike irredentists demand more than they can hope to 
obtain by peaceful methods. The temper of nationalism does not welcome 
moderate solutions of territorial conflicts. When Clemenceau and Poincaré 
recovered Alsace-Lorraine they had to take the Saar Basin and attempt to 
wrest the Rhineland and the Ruhr from Germany. When Italy redeemed 
the Trentino she took with it a quarter-million of resentful Austro-Germans 
in the South Tyrol. 

I can think of nothing that would contribute more to a peaceful alteration 
of the European map than a wise moderation of revisionist demands. 

Two other desiderata might be suggested: (1) A more magnanimous 
attitude on the part of the Allies, and (2) A strong League of Nations, not only 
because it would favorably influence the psychology, but also because 
it would be convenient, almost indispensable, as an agency for arranging 
plebiscites and supervising special economic arrangements for transferred 
territories. 

Just which boundaries should be revised, no one can say with assurance. 
Doubtless the Polish Corrider and Danzig would have been put at the head 
of the list by many, before January 1934; but when Poland and Germany 
signed their pact, the situation was transformed as if by magic, or by masterly 
control of propaganda. Other situations have changed, too; Memel, for 
instance, and Austria, and Bessarabia, or to go farther back, the Ulster 
boundary. Public policy and popular psychology are as important as race 
and geography in determining the direction and intensity of irredentism. 

Because the psychological factor is so strong, frontier feuds might con- 
ceivably be made less bitter if frontiers could be made less important. That 
is to say, liberal treatment of minorities, lower trade barriers, and more 
internationalism would materially reduce emotional friction. Perhaps these 
will prove to be, ultimately, the best solutions. 

For the time being, however, by any realistic appraisal, the minorities 
treaties have failed to produce peace, economic internationalism has declined, 
and several sore spots in Europe are badly inflamed. As Count Bethlen 
suggests, “the operating knife” may be needed. It would be the part of wise 
statesmanship, in my opinion, to hold plebiscites in Danzig, in the border 
districts claimed by Hungary, in Eupen and Malmédy, and perhaps in a few 
other areas, not because these are the largest irredentas, but because they 
might offer the least difficult complications. A few well-chosen concessions 
might ease the dangerous tension and encourage a more conciliatory attitude 
toward other conflicts of interest. 

In offering this thesis for your consideration I am not unmindful of the 
danger that any alteration of the map may excite hopes and fears all over the 
Continent. Nor am I yet convinced that a general revision of the atlas, or 
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@ universal resort to plebiscites in every territorial dispute, would be either 
possible or expedient. 

On the non-territorial provisions of the peace treaties I offer only the 
briefest comment. The Covenant has been amended, the Reparation clauses 
virtually cancelled, the penal clauses evaded, the disarmament clauses de- 
nounced, the guarantee clauses allowed to lapse. Revision is well under way 
and will undoubtedly go farther. Some of the discriminatory economic and 
financial clauses have expired, others will have to be reconsidered. Some day 
the war guilt clause should be struck off the record; it was never judicious. 
The Covenant and the constitution of the International Labor Organization 
might well be separated from the peace treaties. Turkey is now asking the 
right to fortify the Straits; a new deal on mandates cannot be long delayed; 
and some day Austria may wish permission to join Germany. By opposing 
revision on these points the former Allies have little to gain, I think, and 
much to lose. 

This audience is well aware that besides the peace treaties there are other 
unequal treaties, China’s for example, awaiting revision; and that the whole 
system of minorities treaties in Europe is under debate; and that numerous 
other treaty situations are not wholly satisfactory. 

About economic change I will say little, because it is to be discussed by 
others. Economic nationalism, imperialism, and war have grown very costly 
and extremely dangerous. The popular notion that economic peace can be 
secured by self-sufficient isolation on our part, and by redistribution of 
colonies on the part of other nations, is one of the most misleading of fallacies. 
As long as rich nations, relying on their sovereign rights and consulting their 
own supposed self-interest, erect prohibitive trade barriers and monopolize 
their natural wealth, manipulate currencies and ignore the effect upon other 
peoples, there will be no economic peace and I doubt whether there will be 
political peace. The kind of economic change now needed is not redistribu- 
tion of colonies and raw materials, but redirection of policy. That implies 
a change of conscience, a recognition that legal rights and moral rights are not 
always identical. The geographical distribution of industries and resources 
being what it is, we must either make some progress toward economic justice 
among nations, or take our chances in a warlike world of clashing imperialisms. 

My conclusions are five: 

1. Peaceful change is needed. 

2. Peaceful change should be attempted with cautious moderation, not 
in an ecstasy of uninformed zeal, not in any access of irredentist passion. 

3. Peace cannot be deferred until all causes of conflict have been removed. 
They never will be entirely removed. 

4. Peaceful revision will be more likely to succeed if we have an adequate 
mechanism of adjustment and security—and by that I mean a stronger League 
of Nations. 

5. Above all, peaceful change depends on the willingness of nations to 
approach world problems not with hot resentment and not with greed, nor 
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with complacent insistence on rigid legal rights, but with a genuine desire to 
do justice and even to temper justice with charity. 


Chairman Witson. The Chairman of the Executive Council has indi- 
cated that he hoped the papers would close in time so that there might be 
some discussion. We now have an opportunity for discussion. Before we 
begin, however, I would like to thank Professor Moon for his paper. I also 
want to ask him if he has a copyright of that expression “ecstasy of unin- 
formed zeal.” If he does not have, I hope some of those who may wish to 
speak will bear in mind that there is such a thing. 

Mr. Buturr. By direction of the Executive Council given at its meet- 
ing this afternoon, I am asked to submit the following names for the Com- 
mittee on Nominations which is to be appointed at this meeting and elected 
by the Society: Herbert W. Briggs, Richard W. Flournoy, Charles E. Martin, 
Fred K. Nielsen and Cyril Wynne. Other nominations may be made from 
the floor. 

Chairman Witson. You have heard the nominations. One of the rea- 
sons, I understand, why these gentlemen are nominated is because they cannot 
possibly succeed themselves; so there will be no temptation to stuff the 
ballot box. 

(It was moved, seconded and carried that the nominations be closed.) 

Chairman Witson. The motion is made and seconded that the Secre- 
tary cast the ballot of the Society for the nominees. All in favor will signify 
by saying aye; contrary by saying no. (After a pause.) The motion 
prevails. 

Secretary Fincu. The ballot has been cast. 

Chairman Wiuson. The Secretary reports he has cast the ballot. 
These gentlemen are elected as the Nominating Committee to report on 
Saturday. 

There is now an opportunity for discussion of the topics that have been 
presented. There is a limitation of five minutes on speakers from the floor. 

Professor CHarLes G. Fenwick. Mr. Chairman, in your discussion of 
the relation of the United States to international law there is a very grave gap. 
As I listened—perhaps my attention was momentarily diverted and I missed 
the point—I found no discussion of the necessity of the United States’ taking 
part in what seems to me to be the most important part of any system of law, 
namely, a system of collective security. How can you talk about interna- 
tional law and leave out the cornerstone of the law? How can you discuss the 
conception held by the United States Supreme Court of the rights of the dis- 
coverer and go over details that are of no consequence and omit what is most 
fundamental of all? If the United States takes no part in an effort to get rid 
of the present international anarchy and substitute for it a true system of law, 
all of the rest of our discussion seems to me to be interesting but beside the 
point. Unless the United States will do something to help put an end to the 
old right of a nation to be the judge in its own case and take the law into its 
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own hands, unless we are prepared to be part of a collective system by which 
all nations get together to guarantee the weak, unless we are willing to throw 
in our lot and accept a collective responsibility with other nations, it seems to 
me our contribution to international law is so insignificant in the light of the 
grave issues that are before the world today that it is hardly worth recording. 
I say this, Mr. Chairman, with great respect, as you know, and great personal 
affection. 

Mr. H. Mitton Cotvin. The United States, by reason of its geographi- 
cal position, is naturally rather reluctant to enter into new experimentations 
of a world-wide nature; but her people being also of an adventurous spirit, 
look upon almost any kind of experimentation with great interest, hoping 
that it will work out, or sufficiently work out to recommend itself. 

I would like to ask the gentleman who just spoke, my friend Professor 
Fenwick, whether he thinks the success of recent collective action in Europe 
through the League of Nations recommends itself to the United States to such 
an extent that we should join the collective system. 

Professor Fenwick. Mr. Chairman, we might clear up a point. The 
poor success of the present system in Europe is certainly nothing to commend 
us to take part in that system. But the failure of the present system is a 
challenge to the United States to come forward and give its aid to the collec- 
tive principle, a challenge to the United States to contribute something to a 
better world order. If we have a model “T” in the fire-truck and the engine 
cannot pull the truck, is it the thing to do to give up the fire department? 
Why not suggest a better engine for the truck? 

Mr. Cotvin. It has been said the failure of the present collective sys- 
tem in Europe has been due to the fact that we did not join, and the other 
countries could not do it alone. However as we all know, the supreme power 
has been theirs all the time. Without taking sides as to the right or wrong 
of doing so, one can not help but observe how easy it would have been, for 
instance, to have blocked the Suez Canal and not allow any passage through 
it. The power was there. So how can it be said that because the United 
States did not enter into the collective system that is what caused it to fail. 
It is not because we would have added any more power to that system; that 
system has had supreme power. But there is a factor which I do not see can 
be eliminated by our joining. That is that each principal member of the 
collective group is more interested in protecting its particular selfish interests 
than it is in the success of the group. It is an intellectual conception which 
seems beyond the possibility of carrying out practically, because each mem- 
ber of the group is very much interested for the group to succeed in all respects 
except those respects which are to the selfish interests of that particular 
nation. 

When England would not join in collective sanctions when her imme- 
diate special interests appeared to her to be adversely affected, when France 
would not join in collective sanctions when her special interests appeared to 
be likewise affected, you see just how selfish nationalistic interests enter into 
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collective ideas and plans and destroy them. It seems to me that that factor 
will operate just the same whether we are members of a group of nations in 
collective international action or not. 

I merely raise the point because of the frequent statement that the pres- 
ent group of nations does not have the power to carry out collective action 
or sanctions unless we join the group. They had the supreme power to stop 
by collective action that which they voted to be aggression, but they did not 
do it. 

Professor CHarLes E. Martin. I am very much interested in Professor 
Moon’s canons of change and I am glad it is not merely a rationalization of 
the failure of contemporary international organization. However, I am 
somewhat puzzled by one question—What is the answer to Mussolini, who 
insists upon going into Ethiopia despite sanctions, and to Japan’s insisting 
upon going into Manchuria? I wonder if Professor Moon might address 
himself to that question? 

Professor Moon. Part of the answer is that high tariff barriers, immi- 
gration barriers and the increasing monopolization of colonial trade by the 
colony-possessing nations, had driven Japan and Italy to a state of mind in 
which they were able to persuade themselves that they had burning griev- 
ances and that no treaty and no law should stand in the way of the rectifica- 
tion of those grievances. Both Italy and Japan took the wrong way, I should 
say, and in time it will prove a very disappointing way, of rectifying the pres- 
ent situation. 

That is only part of the answer. The other part is stronger sanctions. 
World-wide economic sanctions, I think, would work in most cases. I may 
be wrong. The League’s experience with Italy suggests that universal eco- 
nomic sanctions, with better technical preparation, could be made really 
effective, provided that the United States and other hesitant Powers were 
more willing to take their part. 

Mr. James O. Murpock. I do not wish to participate in any contro- 
versial matter. May I, however, suggest that the first speaker might have 
mentioned, possibly not as a direct contribution of the United States to inter- 
national law but as contributing to international order, the part the United 
States has played in the stabilization of conditions in the Western Hemi- 
sphere. The United States adopted a policy in 1823 called the Monroe 
Doctrine, which has been a very substantial factor in preventing political 
interference and possibly conquest in the Western Hemisphere in the inter- 
vening years. 

Chairman Wiison. Does any one wish to say anything on the Monroe 
doctrine? It is a fertile subject ordinarily in these meetings. 

Professor Hersert WricHtT. I would like to ask Mr. Moon if he would 
have the United States participate in stronger sanctions at the risk of violat- 
ing our treaty obligations with the nations against whom the sanctions 
might be directed? 

Professor Moon. I would hesitate to ask the United States to violate 
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its treaty obligations by participating in sanctions, but I do most earnestly 
wish that the State Department would undertake revision of such treaties 
as now inhibit us from applying economic sanctions. Then we could pro- 
ceed legally to participate in world-sanctions. 

Professor WricHT. Would you desire that modification of treaties to 
extend also to the so-called Bryan Peace Treaties? 

Professor Moon. Yes. 

Professor Martin. May I ask one more question of Professor Moon? 
He mentioned in one of his points “A stronger League of Nations.” By that 
did he mean the application of sanctions? What form would a strong League 
take? I think we are all interested now in the future of the League. I 
wonder if he would elaborate upon that point? 

Professor Moon. That is an extremely difficult question which cannot 
be answered adequately in five minutes. Sanctions are only part of the 
problem. The League organization might be improved and certain parts of 
the Covenant can be bettered by revision. That was what I meant—a re- 
formed League of Nations, strengthened by the adhesion of Germany and 
the United States, and implemented by well worked-out sanctions. 

Mr. Durwarp V. Sanpirrer. I am also in the mood, Mr. Chairman, for 
asking Professor Moon a question. The question is whether he would agree, 
in view of what he says about a stronger League of Nations, that the question 
of a discussion of the League of Nations in that sense is academic at the 
present time. I notice a number of writers, some of whom are supposed to 
be well informed, recently making the statement, on the basis of recent 
developments, that the League of Nations is now dead and that it is only a 
question of choosing sides for the next war beginning now and that the 
choosing will be over by January 1, 1937. 

Professor Moon. I may be mistaken, but F'think it was President Hard- 
ing, was it not, who said the League of Nations was dead? And President 
Harding has passed to his reward. I am not willing to believe that the 
League is dead until I read tomorrow morning’s newspaper. More seriously, 
it may be said that the League may expire as a result of this present crisis. 
There is very great danger of that and a very great danger of a European 
War within the next year or two, and a very great danger we will be drawn 
into it, regardless of the neutrality legislation that we have adopted. But 
also there is some faint hope, and I would like to cling to that hope, that the 
nations will draw back from the abyss, and if they do, there is a real chance 
that they may be intelligent enough to set to work to improve the League 
and to assure the continuation of our civilization. 

Chairman Witson. It seems to me that would be a very hopeful note 
on which to adjourn. 

(A motion to adjourn was made, seconded and carried.) 

Chairman Witson. We will adjourn until tomorrow morning at ten 
o’clock, to meet in this room. 

(Adjournment taken at 9:45 o’clock p.m.) 





SECOND SESSION 
Friday, April 24, 1936, 10 o’clock a.m. 


The meeting was called to order by Professor Gtorce GRAFTON WILSON. 

Chairman Witson. You will notice the subject of our program is “In- 
ternational law as a hindrance and as an aid to peaceful change.” This 
morning we are, perhaps, looking at some of the sand that is put into the 
international machine when we consider international law as a hindrance 
rather than as an aid to peaceful change. 

Professor Yntema, of the University of Michigan Law School, will de- 
liver the address on this subject. 


INTERNATIONAL LAW AS A HINDRANCE AND AS AN 
AID TO PEACEFUL CHANGE 


By Hesset E. YNTEMA 
Professor of Law, University of Michigan Law School 


The reconciliation of certainty and equity as paramount ends of justice 
or, in other words, the adaptation of the received legal order to new needs, 
forms a problem of central interest in recent legal theory. In contrast with 
the critical attitude of contemporary jurisprudence towards existing law 
revealed by this interest, the position during a great part of the nineteenth cen- 
tury was somewhat anomalous. On the one hand, reacting against the over- 
confident rationalism of the preceding Age of Enlightenment, nineteenth 
century legal doctrine was pervaded by the positivism of the historical and 
analytical schools of jurisprudence, which emphasized the inevitable deriva- 
tion of law from national custom and its formal character as the expression 
of the sovereign will. In consequence, the prevalent theory largely obscured 
the relations between positive law and social and moral needs. On the other 
hand, as a matter of historical fact, the nineteenth century was also a period 
of intensive legislative reform, an era of extensive codification. The anomaly 
suggested by these concurrent tendencies may be measurably attributed to 
the then accepted dogma of the separation of powers, which, by setting the 
enactment and application of law in separate compartments of thought, sepa- 
rately institutionalized, made it feasible in the face of legislative innovation 
to maintain the comfortable illusions of the stability of law and of the me- 
chanical certainty of the judicial process, illusions which were in fact appro- 
priate to, and had been inherited from, prior rationalistic theories of the na- 
ture of law. Thus, the nineteenth century solved the problem of change in 
law by profuse legislative experimentation but without giving up the fiction 
of the certainty and completeness of the existing legal order. It was typical 
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of the Victorian age, officially at least, to ignore the disconcerting facts of 
life. But the backwardness of legal theory did not preclude progress. 

There came a time, however, towards the end of the nineteenth century, 
when various factors conspired to challenge the sufficiency of the positivistic 
conception of law. The accumulation of a variety of cultural and economic 
problems generated by the scientific age produced a critical ferment of ideas, 
and, despite the efforts which had been made to deal with the more serious 
types of social maladjustment by legislation, it was felt in various quarters 
that the ideals of individual liberty and human integrity, for which the revo- 
lutions of the seventeenth and eighteenth centuries had been fought, were not 
to be adequately realized by the mere enactment of rights interpreted in 
terms of negative policies of economic and political laissez-faire; that, in 
other words, the attainment of social justice required substantial extension 
and adaptation of governmental administration as a means of social control. 
Moreover, the experience with formal legislation as an instrument of change 
had revealed certain additional difficulties: its tendency to crystallize the 
development of law in fixed molds and, especially, its invincible imperfec- 
tions, even when couched in the form of abstract, general codes, or although 
subjected to repeated amendment, in the face of a changing economy. In 
short, by the commencement of the twentieth century, the need to justify the 
adaptation of existing law to emergent conditions could no longer be disguised 
by legal theory. There had to be not merely significant expansions of ad- 
ministrative law, but account had also to be taken in the administration of 
justice as such of the problem of change. Thus, in countries where the law 
has been generally codified, recent juristic theory has stressed the liberal inter- 
pretation of statutes; in France, for example, the writings of Geny, Saleilles, 
Duguit, Josserand, and others, while representing divergent points of view, 
agree in the emphasis upon the interpretation of law in terms of ideal or social 
purposes, while in Germany the object of the “free law” school has been to 
vindicate an area for judicial discretion by exhibiting the existence of “gaps” 
in the formal law. In common law jurisdictions, there has been a similar 
reaction against the positivistic undertone of nineteenth century legal doc- 
trine; in the United States, and less conspicuously in Great Britain, the most 
significant developments in recent legal theory have been concerned with the 
relations between the formal law, the law in action, and social needs. 

It is of no little interest and at any rate inevitable at the present time 
that the question of the adaptation of existing law to current conditions 
should be making itself felt in the field of international law. Apart from the 
pertinence of the developments which have occurred in general legal theory to 
the solution of international problems, it is apparent that in recent years 
there have been portentous changes in the international community. For 
one thing, the same economic and social influences which press for change in 
municipal law, also affect foreign affairs; the internal political structure of 
important members of the family of nations has been revolutionized; national 
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boundaries and colonial spheres of influence have been shifted about; com- 
mercial policies have consequently had to be reoriented, unfortunately in these 
times of uncertainty, too frequently in the direction of nationalistic self- 
sufficiency. It has become apparent that the industrialized States of the 
modern world are today more interdependent than was conceivable a century 
ago, and the apprehension of the liabilities flowing from this situation is 
poignantly stimulated by the world-wide economic crisis as well as by the 
ever-present menace of war, which, through universal conscription, economic 
blockade, and the formidable progress of the military art, affects the security 
of entire peoples. Upon this background, impelled by the desire for peace, 
there has occurred in recent times a powerful movement of ideas and a rela- 
tively rapid development of international agencies, looking to the pacific 
determination of international disputes. In the process of readjustment, 
many novel questions have been presented for solution, and, from various 
points of view, the adaptation of the existing scheme of international law to 
modern needs and ideals has been suggested. 

In opening this problem of the relation between existing conceptions of 
international law and changed conditions, it is pertinent to consider at the 
outset the motives for and the lines taken by, recent criticism. Underlying 
current discussion is, without doubt, the eminently practical objective to 
create a reasonable basis for and thus to promote, the establishment of the 
principle of the comprehensive pacific settlement of international disputes. 
There are, however, two special considerations, in addition to the realization 
that incompleteness and inadequacy of legal doctrine leave a corresponding 
margin ripe for controversy, which are taken to accentuate the importance, 
for the establishment of such a principle, of the relation between international 
law and the current needs of the international community. The first of these 
considerations is a belief that, under present conditions, governments can not 
reasonably be expected to assent to a comprehensive system of international 
adjudication without precedent, authoritative formulation of the law to be 
applied. The second consideration is the supposition, in some degree sub- 
stantiated by the abortive results of the Hague Codification Conference of 
1930, that the absence of normal agencies of international legislation pre- 
cludes the effective adaptation of international law to modern needs by gen- 
eral codification, and that, in consequence, emphasis must be laid for the time 
being upon other available means, and, in particular, upon the possibilities 
of the judicial process, for the necessary formulation of international law. 
Obviously, this argumentation ends in animpasse. For the purpose in hand, 
its premises need not be examined more closely, although the ensuing dis- 
cussion will perhaps suggest that the inference sought to be drawn from them, 
namely, that formal, a priori codification is a condition precedent to the de- 
sired extension of the rule of international law, is at least theoretically subject 
to question. Without discounting the importance of the formulation of legal 
doctrine, it may be noted in passing that neither the supposed limitations of 
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existing law nor the alleged ineffectualities of present agencies of international 
legislation would be thought to preclude vesting in appropriate tribunals 
comprehensive jurisdiction to entertain any international claims, with process 
to summon, and power to render judgment concluding, all necessary parties, 
were it not for the fundamental notion that no State is bound either by a rule 
of law or by the judgment of a tribunal without its consent. This is the basic 
difficulty, by virtue of which prior codification appears a condition precedent 
to extension of jurisdiction and as a practical result of which the condition 
is denied accomplishment. Such a liberum veto, it is palpable, is sufficient 
to paralyze any legislative machinery. It is pertinent to add, in view of the 
experience in municipal law, that formal codification of legal doctrine is not 
without inherent difficulties, and that at best the assurance which it can give 
is likely to be limited, temporary, and more or less illusory. From this point 
of view, the discouragement which has recently been given to the movement 
to codify the existing law of nations may perhaps prove a blessing in disguise. 
The result may be to cause the assumption that prior formal statement of law 
is essential to the establishment of jurisdiction to be discarded. 

It will be observed that the train of argument to which attention has just 
been directed rests in the last analysis upon a showing that, in material re- 
spects, the existing doctrines of international law are inadequate for the de- 
termination of controversies between States in conformity with modern 
needs. This issue obviously involves a wide range of inquiry, and it is here 
possible to refer only to a few of the more obvious lines taken by recent 
criticism. What is initially to be remarked is that the most substantial and 
effective evidence of immaturity in current doctrines of international law is 
provided by comparative jurisprudence, by analogy to the experience re- 
flected in the more advanced systems of municipal law. By reference to this 
standard, emphasis is in recent discussion diverted from the apologetic effort 
by formal definition to justify international law as law to the more pregnant 
question whether prevailing conceptions conform to ideals of justice indicated 
by legal history and general jurisprudence. Obviously, the argument has 
limitations; as Lord Mansfield once observed, there is nothing in law so mis- 
leading as a metaphor or an analogy. But it would seem that in the present 
case, subject to necessary qualifications, the comparison is valid. Histori- 
cally, the doctrines of international law have been derived from and have 
developed in consonance with, the legal conceptions generally prevailing from 
time to time. And, ultimately, the purpose of international law as of all 
positive law is to regulate human conduct in accordance with accepted stand- 
ards of justice. It follows that general legal experience, as indicated by com- 
parison, is of primary significance in the critique of existing international law. 

From a comparative point of view, measured by the standards of munici- 
pal law, it is incontrovertible that the prevailing conceptions of international 
law are in material respects anomalous. Indeed, it is not necessary to go 
beyond the first postulate of the doctrinal structure to discover difficulty. 
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International law is commonly conceived as a body of law governing the rela- 
tions of sovereign States or, in other words, of entities endowed among other 
things with the supreme power of legislation. Therefore, although perhaps 
regarded as subject to natural justice, they are deemed bound by positive law 
only so far as they consent. This mode of thought, which has been per- 
petuated in the dogma of sovereignty, it may be recalled, originated in the 
sixteenth century to vindicate the independence of national States, then 
emerging, as against the predominant claims of the Holy Roman Empire, and 
at the same time to justify the prevailing trend of absolutism in government. 
In modern constitutional government, even in its totalitarian aberrations, 
this notion of the ultimate irresponsibility of the legal subject has become a 
mere fiction, save for certain unfortunate vestiges in public law, but its sur- 
vival as a measure of the obligations of States in the sphere of international 
law, by which their conduct is sought to be controlled, is an inherent anomaly 
in the very conception of the international legal order. From this premise 
come the notion of the immunity of the sovereign from the ordinary operation 
of law, the highly inequitable principle, enshrined in both municipal and in- 
ternational law, that no individual has any rights against a State save by its 
grace, as well as the anarchic idea that the sole basis of international obliga- 
tion is consent. 

Or consider a related doctrine, the insistence upon which is doubtless due 
to the fact that it is a veritable tabula in naufragio in the midst of uncer- 
tainty, namely, the uncompromising interpretation of the principle pacta 
sunt servanda. It is unnecessary to explain that this principle of the obliga- 
tion of contracts was accepted at an early stage in the evolution of law, but 
the literal application of the maxim pertains to a primitive era of jurispru- 
dence when, partly owing to defective means of proof, only formal contracts 
were recognized and these strictly enforced. But it was centuries ago that 
the Roman jurists introduced the universally accepted conceptions of inten- 
tion and good faith as criteria for the construction and enforcement of con- 
tracts, and, as Papinian observed, preserved through the exceptio doli anyone 
who had an equitable defence from his liability to action under the formal 
law. (Qui aequitate defensionis infringere actionem potest, doli exceptione 
tutus est. D. 44. 4. 12). In consequence, specific equitable grounds, such 
as fraud, mistake, duress, impossibility of performance, failure of consid- 
eration, and the like, have with substantial uniformity been accepted in 
municipal jurisprudence as sufficient answers to claims based upon the literal 
obligation of contracts or, in certain types of cases where justice so requires, 
as independent grounds of action. It is true that, in the case of international 
engagements, the problem of equitable interpretation is minimized in most 
instances by the insertion in treaties of clauses providing for a brief term of 
duration or for unilateral denunciation. But it is also noteworthy that the 
appeal to the sacred obligation of treaties is most apt to be heard with respect 
to those treaties, purporting to be permanent, which were imposed by force 
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or threat of arms, or in other words by duress, and which therefore appear 
subject to exception under ordinary principles of municipal law. 

Or, to take a third and more specific illustration of uncertainty and in- 
adequacy in existing doctrine, reference may be made to the principle of 
marginal waters and the related conception of the freedom of the seas. Ad- 
mittedly, it is desirable to define a limit, set in the open sea at or within a 
prescribed distance from the coast, sufficient to protect the interest of the 
coastal State under normal conditions, and circumscribing the extent of its 
ordinary territorial jurisdiction. What is significant of the state of inter- 
national law in this connection, however, is the variety of views with respect 
to both the permissible distance and the nature of the jurisdiction exercised 
within marginal waters, as disclosed, for example, in 1930 at the Hague Codi- 
fication Conference by the failure of the conference to reach agreement on 
these primary questions. Apart from this circumstance, it is difficult to per- 
ceive, from the viewpoint of juristic analysis and more especially in the face 
of the historic practices of nations, why the fixation of a limit for the exercise 
of general jurisdiction within a limited coastal area on the high seas should 
involve the inference, which has often been confidently asserted in influential 
quarters, that logically beyond the limit there can be no jurisdiction for special 
purposes but only a sort of legal vacuum, an asylum for slave-trading, smug- 
gling, rum-running, exhaustion of the natural resources of the sea, and indeed 
almost any activity short of piracy not prohibited by the law of the flag, 
irrespective of the outraged interests of littoral States. Assuredly, this un- 
necessary inference is inconsistent with the conception, long since settled, that 
the open sea is not a res nullius open to appropriation, but a res communis, 
the common jurisdiction of all nations. It may be thought that, as such, its 
user should comport with the needs of the international community and the 
legitimate interest of individual States, and that, conversely, to quote Lord 
Cockburn, “the right of a state to take all necessary measures for the pro- 
tection of its territory and rights, and the prevention of any breach of its 
revenue laws,” irrespective of the three-mile distance, is well founded.* 

It would be impertinent to the present purpose to pursue this part of the 
inquiry further, since the illustrations which have been adduced will serve 
to suggest that, from a comparative point of view, prevalent doctrines of 
more or less consequence in international law are open to question. In gen- 
eral, it may be suggested that the doctrinal anomalies in international law as 
elsewhere take the form of, first, uncertainty arising from inconsistent or 
confused theories, second, survivals of institutions and ideas maladjusted to 
modern needs and, third, lacunae in the application of general principles to 
new types of situations. This last difficulty, lack of specificity, is a universal 
problem of jurisprudence, which is presumably inherent in the circumstances 
to which international law is addressed. At least in the most frequent type 
of situation, in which claims are being prosecuted by a State on behalf of 


1 Queen v. Keyn (1876), L. R. 2 Exch. Div. 63, 214. 
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private interests and which may therefore involve one or another of the 
myriad possible forms of international intercourse, it is unreasonable to con- 
template that each such situation should be anticipated by a particularized 
rule of law. Ordinarily, it will be sufficient to provide general principles and 
an appropriate procedure for the settlement of such claims. On the other 
hand, the prejudicial survivals and theoretical antinomies in the general prin- 
ciples themselves raise issues as to how they are to be remedied. 

Upon this question of the remedy for the problem of change in interna- 
tional law, such unanimity as exists among contemporary critics of current 
doctrine is dissipated by divergence of views. Reference may briefly be made 
to three suggested solutions. An emphasis, which until recently has properly 
absorbed attention, has been upon conciliation and arbitration as the best 
methods for the orderly determination of international conflicts or, in other 
words, upon the creation of appropriate institutions and procedure. In sub- 
stantial measure, this primary objective may be said to be accomplished. 
It is to be remarked, however, that emphasis upon the mere means of settle- 
ment neither prejudices nor throws light upon the law to be applied, nor does 
it show a persuasive basis for an inclusive obligation to resort to the methods 
advocated. At the same time, as will be indicated in a moment, there is his- 
torical justification for a fiction to ignore the problem of change in law for 
the purposes of the formal, if not the scientific, theory of adjudication. 

A second solution to be noticed proposes to solve the problem of change 
in international law by the recognition, alongside of positive international 
law, of an international equity, administered either by independent tribunals 
or concurrently with the ordinary law. The basis for this suggestion is the 
supposition that nations may be expected, in view of the limitations of exist- 
ing international law, to submit certain types of disputes which would other- 
wise be considered nonjusticiable, for determination ex bono et aequo or, in 
other words, in accordance with general principles of equity and objective 
justice, which may or may not correspond with positive law. It will be noted 
that a starting-point for such a development now exists in Article 38 of the 
Statute of the Permanent Court of International Justice and in Article 28 
of the General Act of Geneva. There are, however, two fundamental con- 
siderations which suggest that this method of adapting international law to 
existing requirements will be justified only by necessity. In the first place, 
in both the Roman and English systems of law, the development, in the one 
case, of the ius gentium and, in the other, of equity, to supplement, ameliorate, 
and correct an inadequate prior system of legal remedies, was occasioned by 
the facts, first, that the original system so liberalized was a system of remedies 
formally defined by a limited number of specific forms of action, the legis 
actiones or writs, which under requirement of law had to be strictly inter- 
preted, and, second, in the English law, that the common law courts for a time 
failed to modify the more primitive system of writs by the admission of 
equitable defences or remedies as was done by the Roman praetors. In the 
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sphere of international law, these conditions do not exist; there is neither the 
limitation of law to forms of action nor a constitutional incompetence of 
international tribunals precluding the equitable interpretation of positive law. 
To one who reflects upon the long struggle which has been made in Anglo- 
American jurisdictions to surmount the difficulties attendant upon the his- 
torical separation of law and equity, the proposed differentiation of an equita- 
ble jurisdiction must appear gratuitous in the existing situation. Such 
justification as it has is the prevalence of positivistic conceptions of inter- 
national law as a kind of strict law, not controlled by equitable principles, a 
situation of which unfortunately account must be taken, and the possibility 
that in unusual circumstances a reference to international equity may be 
useful. In the second place, the argument for the recognition of an equitable 
jurisdiction in international law implicitly concedes the vital point that 
certain categories of international disputes are nonjusticiable under the ordi- 
nary principles of law. In view of these considerations, the proposal to solve 
the problem of change in international law by duplication of law, possibly 
attended by duplication of courts, must be regarded as a pis aller. 

This brings into view a third solution, most cogently advocated by 
Lauterpacht, a solution which, in order to justify the postulate of the justicia- 
bility of all international disputes according to law, proposes the widest 
possible extension of modern judicial interpretation as the most effective 
means now available to adapt existing law to existing needs. For the pur- 
pose in hand, the postulate itself, the demonstration of which is one of the 
most significant recent contributions to the theory of international law, may 
be assumed, and attention directed to the basis shown for equitable inter- 
pretation of international law by international tribunals. The basis is a 
three-fold comparison: first, by reference to modern conceptions of the judi- 
cial process; second, by adducing the doctrine of abuse of rights; third, by 
resurrecting the clausula rebus sic stantibus. For reasons which have been 
intimated, this argument, regarded as a scientific analysis of the judicial 
process as requiring creative extension of law to novel cases, is in general to be 
accepted. In detail, however, it is subject to two reflections. 

In the first place, the doctrine of abuse of rights and the theory of 
changed conditions as a principle of equitable interpretation, at least from 
a comparative point of view, are of limited value, and for this reason the 
argument to some may seem less acceptable by reason of their incorporation. 
The first of these doctrines is quite controversial and has been most thoroughly 
ventilated in the French doctrine. According to one theory, abuse of rights 
includes only cases of malicious exercise of rights, a conception which, as the 
discussion of war-guilt will attest, is not easily transferable to international 
disputes. Wider conceptions defining the term so as to include abnormal 
exercise of rights or to signify relativity of rights to social purposes, are 
predicated upon the necessity of liberal interpretation of codified law, a 
necessity which, in the case of international law, is minimized by the circum- 
stance that it is not codified. Moreover, as Anglo-American law will suggest, 
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the broad conception of abuse of rights is not essential to justify a flexible 
application of general principles to concrete cases. Similar observations may 
be made as to the doctrine of the clausula rebus sic stantibus, which, as Kauf- 
mann’s monograph may be thought to demonstrate, is susceptible of a con- 
struction ultimately negating the obligation of legal engagements. In any 
event, the notion of change in conditions as a principle of equitable inter- 
pretation of legal transactions, which has attracted much attention in recent 
jurisprudence, is accepted in municipal law only in terms of limited and 
specific categories, such as imprévision, supervening impossibility of per- 
formance, failure of consideration, and the like, and for this reason is scarcely 
admissible as a general principle of construction. In short, both the doctrine 
of abuse of rights and the clausula rebus sic stantibus represent controverted, 
ill-defined general ideas, which are intended to limit the scope of rights con- 
ferred by positive law through judicial discretion without indicating a specific 
standard by which discretion is to be guided and without affording a con- 
structive basis of solution. Their usefulness will depend upon more specific 
delimitation in terms of the interests involved in particular types of cases. 

The second reflection is the paradoxical possibility that, in an environ- 
ment where there may be apprehension as to avowed judicial legislation, a 
fiction may be beneficent or, more frankly, it may be advantageous, so far 
as the formal theory of international adjudication is concerned, to obviate 
the problem of change in international law by definition by assuming that a 
system of legal ideas, rooted in natural justice as well as in international cus- 
toms and conventions, includes within itself the principle of equitable adapta- 
tion. At least this may be said in defence of this position, that one of the 
most curious phenomena in the history of both Roman and English law is the 
apparent conservatism of legal tradition, the belief that the courts were de- 
claring a pre-existent body of doctrine, largely unformulated, which prevailed 
during periods when they were accomplishing the most profound changes in 
the legal order with only occasional benefit of legislation. There is indica- 
tion that an analogous phenomenon is transpiring in the field of international 
law today. Courts, especially international tribunals, are on the firing-line 
of public criticism, and for this reason they may as a rule be confidently ex- 
pected, in the light of their time, to decide the controversies submitted to 
them as justly and as fairly as they can. A fiction that in the process law is 
merely declared, while not completely realistic, will not preclude and under 
sensitive circumstances will presumably facilitate the equitable interpreta- 
tion of law according to prevailing conceptions of what is just. 

This does not signify that there is no place for constructive criticism. 
From a comparative point of view, the present system of international law 
embodies various anomalies, in specific doctrines as well as in its theory of 
obligation and sanction. To refer in conclusion to another means for dealing 
with this situation, it may be suggested that comparative legal history gives 
powerful evidence of the service of legal scholarship in the creation of new 
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law for new conditions. The Roman law of the golden age of the early em- 
pire was substantially the product of jurisconsults; the modern civil law is 
based upon the treatises of a long succession of legal scholars; in our own 
law, since the time of Story and Kent, the most important source of legal 
doctrine has been text-books. Nowhere has the influence of scholarship 
been more conspicuous or the formation of learned opinion more significant 
than in the field of international law. Recently, a distinguished statesman 
intimated that the problem as to international law resembles that of naval 
disarmament in that the chief difficulty is with the experts. So long as the 
professors of international law and the legal counsel of the foreign offices 
believe that international law is constituted by a mechanical formulation 
of narrowly defined customs, without equity and without the principle of 
adaptation to modern conditions; that States are ultimately irresponsible in 
their mutual relations; that there is no international obligation without con- 
sent; that certain types of international disputes are nonjusticiable; that 
reprisals and war are legal methods of dealing with such disputes; that, to 
anticipate the future perhaps, what is gained by the sword or by threats may 
be held by law until the conquest is cured by prescription: so will be the law, 
and it will not be for a court of arbitration to say the contrary. As we are 
told by the poet, belief is the soul of fact. The reference is not to individual 
views but to general opinion, which is a vital element in the slow process of 
the adaptation of law. If this be true, it may perhaps be recommended to 
you that an essential method to solve the problem of change in international 
law is to demonstrate, with the utmost conviction of exhaustive scholarly re- 
search, the particular ways in which the existing legal order should be changed. 


Chairman Witson. The discussion will be opened by Mr. Sanford 
Schwarz, formerly with the American Agency, General Claims Arbitration, 
United States and Mexico. These are ten minute discussions. 

Mr. Sanrorp ScHwarz. Professor Yntema’s paper has left me with 
very little to say. The question, as he has indicated, is an exceedingly diffi- 
cult one, and involves, as he said, a very wide range of inquiry. In the few 
minutes I have, instead of registering agreement or disagreement, I would 
like to make some supplementary remarks. 

The facts of political life which international law assumes and interprets 
change constantly. Since the seventeenth and eighteenth centuries, when 
the doctrines of international law received their classical formulation, the 
facts by which those doctrines were inspired have suffered many transforma- 
tions. Despite repeated efforts to freeze the status quo, efforts formal and 
informal which have usually followed major wars, those fundamental changes 
continue. 

It is unfortunately true that international law has not kept pace with 
these alterations. In the face of the pressing necessities for territorial and 
economic redistribution, and the demands of less favored States for an altera- 





46 


tion in the world régime, a redistribution which must be effected peacefully if 
civilization is to survive, but which will come about whether peacefully or 
otherwise, we are confronted by the fact that international law which, in any 
peaceful scheme, must play an increasingly important part in the processes 
of change, is inadequate. 

Professor Yntema has indicated something of the part that general juris- 
prudential method can play in the development of international law into a 
satisfactory instrument for the government of world relations in so far as 
these are susceptible of government by law. The present chaos in the 
world’s affairs is not attributable in any substantial measure to the de- 
ficiencies of legal principle. I will not be so rash as to seek here to indicate 
what is at the root of the difficulty. Nationalism, imperialism, economic in- 
equality, dictatorship, and all the rest, these words are merely descriptive 
terms, symptomatic of world dislocation. It is important, however, to un- 
derstand that, at least in a world of sovereign States, the creation of an 
effective legal instrument imports agreement upon a minimum of economic, 
social and political fundamentals. I see no prospect of it, but only upon 
that basis can a true legal order exist. 

In a most vague and general way it is possible to indicate what the neces- 
sary postulates of an effective international law are. First, the recognition 
that world life is transnational; second, that it is a process of growth and 
also, be it said, of decay; and third, that the legal order must be conceived of 
as a process and not as a condition. 

These postulates have for long been accorded formal and substantial 
recognition, formal recognition by the writers and substantial recognition by 
States. The Concert of Europe and the League of Nations today evidence 
that. Every writer upon international law makes use of the term “family 
of nations.” Unfortunately, however, writers have refused to concern them- 
selves with the question of what the law ought to be in order that that family 
might prosper. With the discrediting of the methods of the law of nature 
school, international lawyers came to regard their discipline as a non-norma- 
tive science. That attitude characterizes the profession today. The princi- 
pal obstacle to change which international law at present offers is in the 
mechanistic philosophy inherited from the last century, with its corollary 
methods of exhaustive analysis of State practice conceived at once as the 
exclusive source and end of law. It was that philosophy which brought 
about the excessive preoccupation with the formulation of a satisfactory 
theory of the source of legal obligation. To date no satisfactory theory has 
been propounded, and it seems unlikely that one can be found. In the pres- 
ent state of things it hardly seems worth while to continue in that direction. 

Like the cat which, put out at the door comes back by the window, inter- 
national lawyers have not been able to rid themselves of the supposed incubus 
of natural law. It is perhaps a conspicuously useless speculation but of in- 
terest nevertheless to wonder whether Grotius would recognize in the frequent 
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present day derivation from the right of independence of all the remaining 
principles of international law the work of brother initiates in the mysteries. 
If the eighteenth century was too rationalistic for our taste, the answer of a 
Louis Quinze philosopher might be that our doctrinaires are equally ration- 
alistic but not quite as reasonable. For while the doctrines of Grotius, and 
more especially the ends at which he aimed, were transnational, contem- 
porary doctrine stands to the State in the same relation in the legal sphere 
that nationalism bears in the political. Consent of States, sovereignty or 
independence, jurisdiction, all these represent the justification of national 
practice and show little alleviation calculated upon the necessities of inter- 
national intercourse. Clearly these dogmas cannot be entirely scrapped; 
only uninformed zeal looks forward to the establishment of a World State. 
But doctrine which has been so resourceful in the municipal sphere, making 
elaborate and socially beneficial use of fictions, might well make similar use 
of pertinent make-believe to indicate what the ideal legal order should and 
would be and thus to influence the established one. 

Much more could be said. I hope much more will be said. The princi- 
pal preoccupation of international lawyers in dealing with change has been 
with change in the law rather than with change in conditions. Consequently 
there has been a great preoccupation with the difference between justiciable 
and non-justiciable disputes. And it seems to me a great part of the con- 
troversy must necessarily continue to focus upon that distinction, not be- 
cause it is itself a valid one within the sphere of law, but because at the 
core of it there is an indication that there is a difference between those prob- 
lems which may properly be regulated by judges, those problems for the 
solution of which we may depend upon the gradual growth of the law or the 
change of the law or the process of the law, and those problems which are 
so far political, which so far involve matters not subject to the regulation of 
principle or of principle as modified by the judicial conception of expediency 
that no State, and for that matter, no international community, can consent 
to refer them to the adjudication of a tribunal. 


Chairman Witson. The discussion will be further continued by A. A. 
Roden, Assistant Professor of History and Government, Denison University. 

Professor A. A. Ropen. Mr. Chairman, fellow members: My only 
function here is to start discussion; so I will make just a few general remarks. 
Perhaps it does not mean much, coming from one so young in the subject as 
I happen to be, but I do want to say a word in appreciation of the paper we 
have been listening to by Professor Yntema. It was one of the best I have 
ever heard on this subject, in its thorough analysis, and in the wealth of legal 
experience that its author has brought to us from the field of municipal law. 
I think we can do a tremendous job for the science of international law by 
going along this line, as mapped out for us by Lauterpacht, for instance, in 
his book, Private Law Sources and Analogies of International Law. 
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There were three parts to the talk which stood out in my mind. (I was 
called to the phone for a time, so I do not know if I got it all.) The first is 
the dilemma which certain foreign offices and the codification school have 
reached; second, the three “anomalies” of international law—I believe that 
is Mr. Yntema’s word—and finally, the three suggested ways out. 

We might perhaps have anticipated a little the lack of feeling of dis- 
illusionment which Professor Yntema had over the check given to the codifi- 
cation efforts at The Hague in 1930. He is one of the leaders of what might 
be called the realistic school of jurisprudence in the United States today. 
While I could not say he has been an active opponent of the efforts of the 
American Law Institute to “restate” the Common Law, even there he is not 
on the band wagon. 

His point is well taken, though. It has only been in advanced legal 
systems, where there have been several centuries of decided cases, particu- 
larly in the Roman and English systems (and he might also have given the 
French system where the diverse coutumes were brought together and some 
system made out of them, with the help of the Roman code, under Napoleon), 
where codification has seemed necessary. It is usually in the more advanced 
systems, where there is a certain chaotic prolixity of decisions, that there is 
need for some order, and a codification effort is most useful and successful. 

Passing to the three anomalies of the international legal system at the 
present time. The first is the anomaly of sovereignty, the idea of interna- 
tional law being based upon the will of the States whom it is meant to regu- 
late. Concerning this one, as well as the two others, I would be able to say 
in a general way that I agree completely with the cause of the disillusion- 
ment in many parts. There is a conflict between theory and practice. But 
it seems to me our job as scientists is not so much disillusionment or over- 
optimism. What we need to do is to go to work,—theory as well as practice 
must be reconciled. The practice of States to which Mr. Schwarz referred 
may not be as bad as some think. 

It would startle some people, I suppose, if one would say outright that a 
provision of the American constitutional law could be set aside by interna- 
tional law. Yet perhaps there might be found such a provision which has 
been set aside in practice. Let me indicate something of the sort I mean, an 
illustration of the way the practice of States is rendering inadequate the 
“sovereign will basis” of international law. 

Congress was given the right under the Constitution of the United States 
to grant letters of marque and reprisal. Letters of marque and privateering 
were outlawed by the Paris agreement of 1856; but we never agreed to that. 
Perhaps somebody can set me right if I am wrong; but so far as I know we 
never agreed. We did not at that time and have never since agreed to the 
outlawing of privateering, so that under the “sovereign will” theory we would 
not be bound. Yet ever since that conference the United States has refrained 
from granting letters of marque. I presume it would be unthinkable for the 
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State Department or for Congress or for any other one to suggest at this 
time the United States would still do such a thing. Hence I wonder if it can 
not be said that we have here a provision of constitutional law which has been 
rendered inoperative by international practice and international law. 

The second anomaly, the alleged rigid adherence to pacta sunt servanda, 
—well, we just have to glance at the practice of States. Here at once you 
find the conflicting principles. And apparently there is an acquiescence on 
the part of States to treaty changes of the sort that we all know go on. I 
listened last night with a great deal of interest to the paper which was read 
by Professor Moon. It is amazing to recall the number of ways in which 
inequities of the Treaty of Versailles have been set aside in practice. The 
same is true of the law of the territorial sea. The very difficulty of getting 
general acceptance of Bynkershoek’s simple rule on the limit of the terri- 
torial sea comes from the fact that it is too simple. The States are already 
following the wider conception that Professor Yntema tells us the lawyers 
should be following. It is too precise, that is, our notion of the three-mile 
sea area. So much for the three anomalies. 

There were also three ways out, in this matter of providing for peaceful 
change. The first was conciliation and arbitration. Professor Yntema dis- 
missed that with a very few words. The proposing of agencies for settling 
disputes does not give much light on the law which the tribunals will apply. 
My only comment is that in practice the States often indicate in their com- 
promis something about the substantive law their court is going to apply; 
witness the Alabama Claims and the provisions of the General Arbitration 
Act. It may be too that a study of the work of such bodies as the Confer- 
ence of Ambassadors in emergency cases might reveal principles necessary 
for the maintenance of peace where reprisals by a strong Power might lead 
to a loss of territory or war. 

It is difficult to predict what the practice of States will be. Where recog- 
nition of change in legal relationships seems needed, it may be that concilia- 
tors and arbitrators may come to be recognized as having more power of 
“loose” or equitable construction than adjudicators. One bit of evidence in 
support of such a tendency is seen in the wording of the General Arbitration 
Act. There the Permanent Court has not been given the power to make use 
of the ex aequo et bono clause as a normal feature of its jurisprudence. Only 
the special tribunals are given it. It may be in point to add here, however, 
that I see no good reason for the distinction as yet. This is from one who 
had the privilege of studying under the Belgian author of the Act, the distin- 
guished young Professor Henri Rolin, at the University of Brussels. 

The second way out is suggested at once by the reference to the ex aequo 
et bono clause, the possibility of building up a body of equity law. The origin 
of the clause in the Statute of the Permanent Court does not give much aid 
to such a power on the part of the court. The author was a Frenchman, 
then representing his country at Geneva. A young researcher in this field 
happened to write a letter to the man, now on the court itself, Judge Fro- 
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mageot, asking about this possibility. I think Professor Yntema might like 
to read the letter. I have itin my desk. Professor Fromageot says his idea 
was simply this. There is the possibility in French jurisprudence of handing 
down a jugement ou arrét d’accord, in some ways similar to our “agreed case” 
or “special verdict,” in a case which might possibly stir up useless political 
or religious controversies, for instance. Fromageot felt that the World Court 
should have such a power. The parties reaching an agreement would simply 
have this rendered as of law with no opinion given—rather a narrower inter- 
pretation than is usually held concerning the effect of an ex aequo et bono 
clause! 

I am wondering if the practice of States is not going beyond both Fro- 
mageot and Professor Yntema here, however. Max Habicht had an inter- 
esting series of lectures at the Hague Academy a year ago last summer on 
the meaning of the ex aequo et bono clauses. He was able to point out from 
his studies that, with their growing use, States are making a possible place 
for the growth of a body of equity law along side the body of “strict” law. 
He is led to the conclusion that a judge could make use of them to set aside 
the letter of the law if the spirit would otherwise be defeated. 

Whether the growth of this body of equitable principles be alongside or 
inside the main body of law does not make so much difference, it seems to me. 
The point is we need it. So you can see why I hail with enthusiasm Pro- 
fessor Yntema’s final suggestion. The suggestion is that we adopt the 
“fiction” that international law contains in itself the principles necessary for 
the decision of every case. I would like to present this as a question by 
which we might open up the discussion. Think over the various disputes 
which are disturbing the peaceful relations of States. Are there any which 
legal methods and materials could not resolve? If we ourselves are agreed 
that what Professor Yntema as a realist must call a fiction is true for existing 
cases, what right have we to take any positive stand that it would not be true 
in other cases which have not come up? 


Chairman Witson. It seems to me that it is a very good plan, when 
the chief is away, to give a chance to all of the subordinates to appear. 
Therefore, I am going to ask Mr. Butler to take the chair and I will take his. 

(Mr. CHartes Henry BuTuer now presiding.) 

Chairman Butirer. The program gives us ten minutes for short discus- 
sions before we take up the next subject. I take it this is limited to five 
minutes for anyone who wishes to avail himself of the opportunity. 

Mr. BenJAMIN Axzin. I feel like trying to rescue the subject of this 
morning’s meeting from the two leaders of the discussion. If I am not mis- 
taken, the subject is that of “International Law as a hindrance and as an aid 
to peaceful change.” It might appear to be an entirely rhetorical question 
if it were not for the many discussions within recent years of the unfortunate 
réle of the so-called static international law as a hindrance, a hindrance to 
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peaceful change, a hindrance to progress and a hindrance to almost anything. 

I would like to make it clear that the alternative of international law is 
not a peaceful change. Even if international law is in a static and a very 
unsatisfactory state and takes no notice of equitable exigencies of the situa- 
tion, in the absence of this static international law the alternative would 
certainly not be peaceful change. It might be change, but a change very 
far from peaceful. It may be said, therefore——and all of the critics of the 
static international law ought to be reminded of it—that even this inter- 
national law, with all its limitations and defects, is a powerful factor in the 
maintenance of peace. While there is peace there may be a chance for 
peaceful change. If there is no peace, there is no chance for peaceful change. 

However, all of us realize lately that international law has to be supple- 
mented so as to be put more directly into the service of necessary peaceful 
change and of equitable adaptation. Professor Yntema has discussed the 
methods of amending and supplementing international law so as to adapt it 
better for its task of promoting peaceful change. And it is this subject which 
I would like to bring back to this audience after the digressions of the two 
leaders of the discussion. 

States have a queer way of not always agreeing even on the straight, 
formal and non-equitable rules of law. I am afraid it will be even harder 
to get the States today to agree on changes which will be necessarily equitable 
in character. The celebrated principle of ex aequo et bono will not help us 
unless the parties agree to its application. Heretofore, such agreement was 
not so easily achieved. 

As for the substantive rules of objective justice or of a natural or reason- 
able law of nations, to be applied in our equitable or dynamic law of nations, 
I am afraid that these rules are conceived and interpreted in a very widely 
divergent fashion by the various States and by the various interests involved. 
These rules would have far less of a chance of being adopted as binding and 
as authoritative by the States than even the static international law of to- 
day, from which States are occasionally found to depart. 

Last night Professor Moon showed us how great is the divergence of 
attitudes and opinions once States begin to plead in the name of equity. The 
arguments used by various parties are very interesting and are very meri- 
torious, but, as we heard from him yesterday, they will not give us a greater 
degree of certainty. If we cannot, therefore, start by reforming the States, 
I believe that Professor Yntema has suggested the only line of approach 
open to us, at the present time, and that is to try to agree upon some criterion 
which might rally the members of the profession. It would be very well 
for us to try here to set our minds on the necessity and the possibility of 
getting a certain accord as to standards to be used in the upbuilding of an 
equitable international law. 

Mr. WiLLarp B. Cowtes. It seems to me that in the marginal and chang- 
ing field between justiciable and non-justiciable disputes, international 
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tribunals have a legitimate opportunity to aid peaceful change through a 
judicious use of the method of jurisprudence. 

When situations arise which do not fit into old molds, practitioners and 
international tribunals are usually able to find acceptable solutions, and it is 
not unusual that the first important evidence of a proposition of international 
law appears as a holding in an international adjudication. Though perhaps 
not altogether within one of the orthodox theories of consent, States tend to 
accept legal propositions laid down by international courts even where little 
evidence of consent existed antedating the holding. Such lack of evidence 
of antecedent consent will not usually deter an Agent, in a later arbitration, 
from citing such a holding as an impressive evidence of the law if it supports 
his case, nor will the fact that antecedent evidence was lacking, prior to the 
first holding, always deter a later international tribunal from following an 
earlier holding. For instance, before the decision in the Pious Fund Case * 
the available evidence of a consensus that the rule of res adjudicata was ap- 
plicable to arbitral awards was apparently quite small, yet that rule is now 
generally accepted and has been applied by the Permanent Court of Interna- 
tional Justice in several cases.” 

There would appear to be few international cases where any attempt has 
been made to reverse a previous one. Once a proposition of law has been 
enunciated and applied by an international tribunal, it is not likely to be 
opened de novo but treated thereafter by other international courts in much 
the same manner as is a precedent at common law, and this would seem to be 
especially true where the earlier holding will aid a later equitable result. In 
international as in private jurisprudence the rule stare decisis would seem to 
be the working rule of the law. 

The Supreme Court of the United States, by Justice Cardozo, has re- 
cently observed that international law has a twilight existence during which 
it is hardly distinguishable from morality or justice till at length the im- 
primatur of a court attests its jural quality,’ and Maine has said that inter- 
national law obtained authority in a great part of Europe through the same 
process by which the Roman law obtained authority over very much of the 
same part of the world. If these statements are correct, the application of 
the method of jurisprudence by national and international tribunals would 
appear to be sanctioned by international practice and it seems clear that in 
the past international tribunals have played a large part in the development 
of the body of international law which States have accepted. 

1 United States v. Mexico, For. Rels. of U. 8., 1902, App. II, pp. 15-18; American Jour- 
nal of International Law, Vol. 2 (1908), 898-902. 

2 See The Chorzow Factory, Judgment No. 13, Series A, No. 17, Series A/B, No. 32, 1 
Hudson, World Court Rep. 646, 664; and Advisory Opinion No. 11, The Polish Postal 
Service in the Free City of Danzig, Series B, No. 11, Series A/B, No. 15, 1 Hudson, World 
Court Rep. 440, 459. 

3 New Jersey v. Delaware (1933), 291 U. S. 361, 383-384. 

‘International Law, p. 26. 
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The United States Supreme Court has been bold in an analogous situation 
in taking jurisdiction and developing the substantive law governing the States 
of the United States in their mutual relations. About a hundred years ago 
Daniel Webster came before that court, as a counsel for the defense, in the 
case of Rhode Island v. Massachusetts, one of the early cases in which the 
original jurisdiction of the Supreme Court was invoked in connection with 
controversies between the States involving a boundary dispute.5 On a 
special plea to the jurisdiction, Webster argued that the Supreme Court had 
no power to adjudicate a case which involved political matters, and the At- 
torney General of Massachusetts argued that if the court took jurisdiction 
it would have no substantive law to apply. Article III, Section 2, of the 
Constitution simply says that the court has original jurisdiction to decide 
cases and controversies between the States. There neither was nor is an 
implementing act setting up a body of substantive law to be applied in such 
cases. Despite this fact and the arguments of counsel, the court overruled 
both arguments and went on to the merits of the case. Since that time, in a 
number of cases involving the States of the United States, the Supreme Court 
has said that it could apply international law, the common law, or principles 
of equity and justice, apparently regarding the States as having consented to 
a broad principle which includes these by implication. 

The Supreme Court, as is well known, has developed in those cases an 
interesting body of Federal common law which consists of a mixture of 
common law and international law, and those cases show that, while the court 
has often said that international law is a part of the common law, it has 
acted, in a number of cases, as though the converse of the proposition were 
equally true, as for example, in the case of Kansas v. Colorado,® which in- 
volved the water rights of both States on the Colorado River, where, expressly 
noting that it was sitting as an “international court,” it held that the doctrine 
of reasonable user was applicable. 

Before the opinion was handed down in the Pious Fund Case, did the 
foreign offices of the world know that they had consented to the proposition 
for which that case is now cited? It seems doubtful that they would object 
now. Foreign offices do not assert generally that every specific proposition 
of international law is known and that no new proposition can be implied by 
international tribunals based upon a consent to more general propositions. 
It is doubtful if any foreign office would or could furnish an exhaustive 
catalogue of the legal propositions governing States inter se to which it would 
object if handed down by a national or international tribunal. Moreover, as 
new propositions have been laid from time to time by international courts in the 
past, the foreign offices concerned, as well as later international tribunals, have 
generally accepted them. Indeed, foreign offices even use such precedents to 
rationalize protests against action or negligent inaction of other governments. 

Only an extremely small minority of international awards have been 

5 (1838) 12 Pet. 657, 755; (1840) 14 Pet. 210. : 6 (1907) 206 U. S. 46. 
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protested. Compared even with the number of cases where international 
tribunals have applied principles of private law, there are few instances 
where such decisions have been contested on the ground that private law was 
inapplicable. The psychology of this is not complex. After having agreed 
in a compromis to comply with an award made in an arbitration, to refuse to 
do so on the ground that a proposition was enunciated therein which was im- 
proper, might be deemed by the other party as a mere rationalization for not 
carrying out the decision. This would seem to be especially true where a just 
and equitable decision has been handed down. When an issue has once been 
settled in such a manner, the attitude of the foreign offices concerned is likely 
to be that an old question should not be reopened. It may be a serious 
matter for a State to refuse to accept an arbitral award made by judges of the 
highest reputation and character, and the practical exigencies of interna- 
tional relations at the time may be conducive to the acceptance of such a 
holding, as were the national conditions when Marshall first boldly enunciated 
the doctrine of judicial review in Marbury v. Madison. 

While it is obvious that an international judge must not abuse his func- 
tion, that he must stay within the terms of the relevant controlling treaty or 
statute, that he must not decide in an arbitrary manner unrelated to principle, 
that he must avoid confusing what the law is with what it ought to be, yet 
this does not mean that he must take an extremely restricted view of his duty. 
It would seem to be the characteristic mark of the great judge that he is not 
only willing to develop the law where it is necessary and proper, but is willing 
to admit that to do so is an essential function of the judicial process. An 
acute judicious sense, such as exemplified by Chief Justice Marshall in 
Marbury v. Madison and Chief Justice Hughes in the Guatemalan-Honduras 
boundary dispute, would seem to be the legitimate middle ground. 

To sum up, it seems to me that international practice indicates that there 
is a general consensus among States that those charged with the decision of 
international cases may use a method of jurisprudence similar to that applied 
by municipal tribunals; and, so long as the application proceeds upon sound 
reasoning even from broad legal principles, no reason is perceived why this 
method should not be applied in the marginal field where it is arguable whether 
the question at issue is of a legal or a political nature. Certain questions in 
the Alabama Claims, and those in boundary disputes generally, have been 
settled by arbitration though deemed political. The Supreme Court of the 
United States has successfully transformed political questions into justiciable 
ones, notwithstanding the fact that a century ago that court was repeatedly 
told that it had no jurisdiction over such issues and that there was no sub- 
stantive law it could apply. That court is building up a system of substan- 
tive law based upon corollaries and deductions apparently from implied 
consent by the States to general principles. And, reminiscent of Holland’s 
dictum that international law is an application to political communities of 
those legal ideas which were originally applied to the relations of individuals, 
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in so doing, the Supreme Court has, by and large, applied standards in cases 
between the States similar to those applicable between private persons in 
parallel situations. 

If Dean Pound is correct that law is the unfolding of ideas, then, where 
the law is under-developed, there would seem to be a duty upon international 
judges not only to declare the law as it was, but cautiously to expound it as 
it is, in the light of old or new principles as related to the fact-situations 
presented to them. The acceptance of such a duty by international judges 
has aided peaceful change of territory in the past—jus has become lex by 
their imprimatur. 

In the light of past international practice employing the method of juris- 
prudence, the present general refusal of States to recognize Manchukuo, and 
the fact that the detailed content of what is implied in the acceptance by 
States of broad rules or principles would not seem to be comprehensively 
known in advance by anyone, is it probable that States generally would 
protest a holding of the Permanent Court, if an appropriate case could be 
brought before it, that it was implied in the League Covenant or in the Pact 
of Paris that conquest by force now constitutes internationally illegal 
action? 7 

Chairman Butter. The next subject for discussion is “Article 19 of the 
League Covenant and the doctrine of rebus sic stantibus.” Mr. Quincy 
Wright, Professor of International Law, University of Chicago, will be 
recognized for twenty minutes. 


ARTICLE 19 OF THE LEAGUE COVENANT AND THE DOCTRINE 
“REBUS SIC STANTIBUS” 


By Quincy WRIGHT 


Professor of International Law, University of Chicago 


Sir Henry Maine gave happy expression to a commonly accepted truth 
when he wrote, 


With respect to progressive societies it may be laid down that social 
necessities and social opinion are always more or less in advance of law. 
We may come indefinitely near to the closing of the gap between them, 
but it has a perpetual tendency to reopen. Law is stable; the 
societies we are speaking of are progressive. The greater or less happi- 


7 Art. 5 of the Budapest Articles of Interpretation of the Briand-Kellogg Pact of Paris 
made by the International Law Association in 1934 reads: ‘The signatory States are not 
entitled to recognize as acquired de jure any territorial or other advantages acquired de facto 
by means of a violation of the Pact.” And Art. II of the Argentine Anti-War Pact declares 
that as between the parties thereto ‘‘territorial questions must not be settled by violence, 
and that they will not recognize any territorial arrangement which is not obtained by 
pacific means, nor the validity of the occupation or acquisition of territories that may be 
brought about by force of arms.” 
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ness of a people depends on the degree of promptitude with which the 
gulf is narrowed.! 


Maine’s contribution lay in his explanation of the process by which such 
societies had closed the gap. His historical studies taught him that legal 
fiction, equity, and legislation had been successively utilized for this purpose 
as Roman society developed, and he ventured to generalize this sequence 
because he knew “no instance in which the order of their appearance had been 
changed or inverted.” 2 

I am aware that the same distinguished jurist warned that “analogy, the 
most valuable instrument in the maturity of jurisprudence, is the most danger- 
ous of snares in its infancy.”* Many international lawyers have cogently 
argued that international law is a system of law in its infancy * and conse- 
quently that one should be cautious in illuminating international law by 
analogies from matured private law systems.5 

Sir Henry Maine, however, while basing his generalization upon histori- 
cal studies of certain private law systems, did not confine it to these systems. 
He extended it to all “progressive societies.” It can scarcely be denied that 
the world community, which has been developing since the discoveries of the 
fifteenth century, the utilization of the art of printing and the achievements 
of inductive science brought all the major branches of mankind into continu- 
ous contact with each other, is a progressive society. We might, therefore, 
inquire whether Sir Henry Maine’s generalization holds for this society of 
nations. Such an inquiry, however, would carry us too far afield and I will 
merely call attention to Professor Dickinson’s discussion of the use by sev- 
enteenth and eighteenth century jurists of the fiction that States are natural 
persons in a state of nature;* to Professor Lauterpacht’s exposition, sup- 
ported by Judge Moore’s History and Digest of International Arbitrations, of 
the way in which arbitral tribunals during the nineteenth and early twentieth 
centuries utilized legal maxims and principles of advanced systems of private 


1 Maine, Ancient Law, 4th ed., London, 1870, p. 24. A. J. Toynbee expresses the same 
thought in “‘Peaceful Change or War,” International Affairs, January, 1936, Vol. 15, p. 27. 
E. D. Dickinson suggests that in the society of nations, law has been in advance of opinion 
because of the influence of certain theories from advanced systems of municipal law in its 
early development, particularly the theory of natural equality. (The Equality of States in 
International Law, 1920, p. 5.) But see Goebel, The Equality of States, 1923, p. 79 ff. 

2 Maine, op. cit., p. 25. 3 Tbid., p. 19. 

4 Sir John Fischer Williams, “Sovereignty, Seisin and the League,” British Year Book of 
International Law, 1926, p. 35. See also W. Jethro Brown, The Austinian Theory of Law, 
London, 1906, p. 52. 

5 Lauterpacht states the limitations upon the use of such analogies, Private Law Sources 
and Analogies of International Law, 1927, pp. 84-86. See also Dickinson, Yale Law Journal, 
Vol. 26, p. 574 ff.; Q. Wright, Mandates under the League of Nations, 1930, p. 347 ff. 

6 J. B. Scott, The Spanish Origin of International Law, 1934, Part 1, Chap. 1; Oppen- 
heim, International Law, Vol. 1, sec. 42. 

7 Dickinson, The Equality of States, p. 29 ff. 
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law in the administration of international equity ; ® and to Professor Hudson’s 
monumental texts of International Legislation in the post-war period, with 
discussion of the initiation of this method of legal change in the nineteenth 
century.® 

My interest in Maine’s generalization is not to demonstrate its truth, 
but to indicate that all the methods for peacefully changing law which he 
discusses have been utilized by the community of nations during the 
past four centuries. We must set recent demands, and proposals for 
more efficient methods of peaceful change against this background of legal 
development. 

We may also inquire whether present demands for change flow from in- 
adequacies in the procedure for developing international law or from discon- 
tent with law altogether in international relations. An anarchic society, 
composed of dynamic members, would probably change more rapidly than a 
society of such members regulated by law. It may be that there are states- 
men or even States who prefer anarchy and the opportunity to fish in troubled 
waters to law in international affairs. 

The contemporary society of nations has, during less than five centuries 
in which it has been developing, multiplied in area and in population and 
transformed its social, political, economic, and military techniques, but none 
of these changes has been more remarkable than that of its law. One might 
almost describe the change of the society of nations from the age of Machia- 
velli to the age of Mussolini as a change from an anarchic to a law-regu- 
lated society, even though Jl Duce resents the change. Evidence to sup- 
port this proposition might be drawn from a consideration of the changes 
in the customary or unwritten law of nations,!° but evidence from changes 
in the characteristics of treaties which embody the written law of 
nations is more tangible and is readily avilable in Dr. Tobin’s excellent 
study. 

Treaties have increased not only in the number of instruments perfected 


8 Supra, note 5. See also Max Habicht, The Power of the International Judge to Give 
a Decision ex aequo et bono, New Commonwealth Institute, London, 1935. 

® Manley O. Hudson, International Legislation, 1931, Vol. 1, p. xviii. 

10 The changes are suggested by the designation of the successive periods in the leading 
recent history of international law,—the ages of the prince, the judge, and the concert. 
(G. Butler and S. Maccoby, The Development of International Law, London, 1924.) See 
also historical résumés by Oppenheim (International Law, Vol. 1, secs. 43-51) and A. S. 
Hershey (Essentials of International Public Law and Organization, N. Y., 1927, Chaps. 
4-5), and statement of the trend by Georg Schwarzenberger (William Ladd, An Examination 
of an American Proposal for an International Equity Tribunal, New Commonwealth 
Institute, London, 1935, p. 77), and P. B. Potter (Manual Digest of Common International 
Law, N. Y., 1932, p. 124). 

11H. J. Tobin, The Termination of Multipartite Treaties, 1933. See also Q. Wright, 
“The Constitutionality of Treaties,” Am. Journ. Int. Law, Vol. 13 (1919), p. 242; P. B. 
Potter, Manual Digest, p. 116 ff.; D. P. Myers, Manual of Collections of Treaties, Cam- 
bridge, 1922. 


58 


in a year, but in the number of parties to each instrument.’?_ Until the nine- 
teenth century a treaty seldom had more than two parties. Even the settle- 
ments of Westphalia and Utrecht consisted of a number of independent 
treaties between two or a small number of States. At Vienna in 1815 for the 
first time the fruits of a conference were incorporated in a General Act to 
which most of the interested States were parties. Multipartite instruments, 
each of which establishes over a thousand bipartite relations, have now be- 
come common. 

Coupled with these formal changes have been more important changes 
in substance and standards of interpretation. An increasing proportion of 
treaties have formulated rules of common and presumably permanent interest 
of the parties, very different from the short-lived, contractual bargains of 
earlier centuries. In the latter the considerations moving each party were 
usually of a different kind and were expressed in different articles of the 
treaty, thus rendering the entire instrument terminable with lapse or breach 
of a single article. 

The new type of treaty tends to establish administrative machinery for 
its own application and interpretation, or to rely on permanent institutions 
such as the Permanent Court of International Justice for juristic supervision. 
With this change the interpretation of treaties has tended to be governed by 
the doctrine pacta sunt servanda by which the design of the treaty is pre- 
served, and the doctrine rebus sic stantibus becomes, not an excuse for avoid- 
ance, but an application of the design of parties with respect to conditions of 
termination. In earlier centuries diplomatic interpretation frequently sub- 
ordinated the application, interpretation, or even the validity of treaties to 
the exigencies of war or policy. 

The subject matter of treaties has expanded remarkably, bringing the 
most sacred attributes of sovereignty out of the realm of domestic jurisdic- 
tion into that of international law. The States’ discretion in the making of 
tariffs, the exploitation of labor, the building of armaments, or even the use 
of war, has been limited by recent instruments. 

In a society where there is no law, there is no law-breaking. The rapid 
development of an anarchic family of nations into a law-regulated society has 
meant more law-breaking, and it is not surprising that those who find that 
law interferes with their pursuit of immediate interests should seek to weaken 
the legal structure or to provide themselves with special dispensations. 

I need not go into the propaganda which has issued from governments in 
various parts of the world with one or both of these objects in view, but it is 


‘Tobin (op. cit., p. 15) makes the following comparison of treaties concluded in the 
five years following the treaties of Utrecht, Vienna and Versailles. 


Dates Bipartite treaties Multipartite treaties 
1713-1718 28 4 


1815-1820 179 17 
1920-1925 600 125 
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necessary to keep firmly in mind that proposals intended to undermine the 
prestige of institutions applying international law and suppressing illegal 
violence; proposals designed to permit certain Powers calling themselves great 
to ignore the law; or proposals intended to reward such Powers if they will 
desist from illegal behavior in a particular instance, if accepted, will reduce 
the réle of law in the world community. 


II 


In dealing with the subject of peaceful change, we must distinguish 
changes of law from changes of rights. We must also distinguish normal from 
abnormal, and collective from individual procedures of change. 

Every legal system in a progressive society needs procedures for changing 
the law in order to keep it abreast of the sociological facts of the community, 
and procedures by which the members of the community can acquire and 
transfer rights within the law. Probably every legal system also needs pro- 
cedures for suspending or modifying the law in emergencies and for changing 
or transferring the rights of particular persons under public necessity. But 
such extraordinary procedures must be resorted to with restraint and under 
the authority of the community as a whole, or the society will cease to be one 
of law. 

Perhaps the community of nations would be better off with less law. The 
American Society of International Law, however, would belie its name if it 
supported such a position. I doubt whether the complex problems of con- 
temporary international relations can be satisfactorily solved by what Dean 
Pound has called “the administration of justice without law.” 1° I will as- 
sume that what is wanted is not less international law, but a more adequate 
international law. 

Continuing the lead suggested by Sir Henry Maine’s discussion of the 
progress of juristic change, let us consider the mode by which change takes 
place in systems of municipal law and international law today. Systems of 
municipal law recognize as methods for permanently or temporarily changing 
law, (1) legislation, including therein constitutional amendment, legislative 
action, and administrative ordinance; (2) juristic analysis, including therein 
judicial precedent, administrative ruling and juristic writing, and (3) procla- 
mation of emergency, including therein declaration of war, suspension of 
constitutional guaranties and proclamation of martial law. (4) Revolution, 
military occupation and conquest are methods by which law has sometimes 
been changed in large areas, but from the standpoint of the system of munici- 
pal law encroached upon, such changes are illegal, although they may acquire 
legality by subsequent recognition. The first two of these methods are nor- 
mal, the first and third are collective. Parallel to these methods of changing 
law we may distinguish four methods of changing rights: (1) Adjudication, 
including therein judgment of judicial and administrative courts in the appli- 


13 Columbia Law Review, January, 1914, Vol. 14, p. 1 ff. 
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cation of equity; (2) contract, including therein all acquisition or transfer of 
rights by exercise of the normal powers of persons under law; and (3) exercise 
of extraordinary public authority, including therein exercise of the powers 
of eminent domain and police, and such legislative intervention as bills of 
attainder and ez post facto laws. (4) In fact, rights are sometimes acquired 
or transferred as a result of crime, tort, or illegal behavior on the part of 
individuals, but the law always seeks to prevent such changes. The first two 
of these methods are normal, the first and third are collective. 

Contemporary international law presents an almost complete parallel to 
these methods of change in municipal law. (1) General or multipartite 
treaties have been called international legislation, and constitute an increas- 
ingly important method of changing international law. Article 23 of the 
League of Nations Covenant proposes changes by this method in the law gov- 
erning many social and economic fields. While the process of international 
legislation is a slow one at the best, the procedure of international conferences 
has been steadily improving and some inroads have even been made upon the 
liberum veto.4 Itis unfortunate that international law lacks a wider vocabu- 
lary to distinguish treaties with respect to their intended permanence and 
ease of revision. If we could distinguish basic from secondary documents of 
international law as readily as we distinguish constitutions, statutes, and 
ordinances in municipal law, the problem of revision might be simplified.*® 

(2) Judicial precedent and juristic writing are recognized as subsidiary 
sources of law for the Permanent Court in Article 38 of its Statute. The influ- 
ence of juristic writing in changing the law is difficult to estimate, though 
courts tend to minimize it.1* Text writers lose influence if they depart far 
from the law as it is, but the cautious speculation, never wholly absent from 
their writings, perhaps provides the best index to sober world opinion and, 
given time, may produce important and desirable changes in the law. 

The doctrine stare decisis is formally less applicable in the World Court 


4 Tobin, op. cit., p. 206 ff. 

6 The Treaties of Vienna (1815) characterized certain stipulations as of ‘‘superior and 
permanent interest,” and various provisions of the Treaty of Versailles were subject to 
different procedures of revision or termination. (Jbid., pp. 211, 227.) Equally important 
is a vocabulary to distinguish law-making treaties from treaties having the characteristics of 
executory contracts, of conveyances, or of articles of incorporation. (See A. D. McNair, 
“The Function and Differing Legal Character of Treaties,’ British Year Book of Interna- 
tional Law, 1930, p. 100 ff.) 

18 The Paquete Habana, 175 U. 8. 677 (1900): “Such works are resorted to by judicial 
tribunals, not for the speculations of their authors concerning what the law ought to be, but 
for trustworthy evidence of what the law really is. . . . In cases where the principal jurists 
agree, the presumption will be very great in favor of the solidity of their maxims.” West 
Rand Central Gold Mining Co. Ltd. v. The King, L.R. (1905) 2 K.B. 391: “In many instances 
their pronouncements must be regarded rather as the embodiments of their views as to what 
ought to be, from an ethical standpoint, the conduct of nations inter se, than the enunciation 
of a rule or practice so universally approved or assented to as to be fairly termed, even in 
the qualified sense in which that word can be understood in reference to the relations between 
independent political communities, ‘law’.”’ 





61 


than in many national courts, but the tendency of a permanent tribunal to 
follow its own past opinions is inevitable even when these opinions mark 
departures from past practice. Recent analysis of the court’s decisions sug- 
gests that it has been gradually changing the law in the direction of limiting 
the capacity of sovereignty to frustrate accepted obligations.!* 

The capacity of the court rapidly to adapt the law to changing conditions 
is, however, limited, even with the use of such doctrines as “abuse of powers” 
and “rebus sic stantibus.” 18 It is to be hoped that the court may be able to 
find States liable for disproportionate injury caused to other States by arbi- 
trary or discriminatory exercise of their domestic competence to make tariffs 
or monopolize raw materials. It is also to be hoped that the court may find 
that executory clauses in treaties between League members conflicting in 
terms or spirit with the mutual respect required by such provisions as Article 
10 of the Covenant or the Pact of Paris, are void or voidable on the ground 
of duress or changed conditions or, in the case of League members, on the basis 
of Article 20 of the Covenant. Obviously, however, a court must deal cau- 
tiously with such problems, particularly when the court is exercising com- 
pulsory jurisdiction and depends mainly on the good faith of the litigants for 
execution of its judgments. The same considerations would urge caution 
even in a special equity tribunal, less restricted in the sources of its law, but 
with compulsory jurisdiction, unless indeed, it were supported by an efficient 
international police force, as suggested by the New Commonwealth Society 
of England.2®° Where jurisdiction has been conferred by the litigants for the 


particular case, as in ad hoc arbitral tribunals, or where the litigants have 
agreed to accept a decision ex aequo et bono under Article 38, Par. 2 of the 
World Court Statute, the tribunal can exercise wider discretion in modifying 
the law by broad considerations of equity in the particular case but its award 
will have less influence in changing the law for the future.?? 


17H. Lauterpacht, The Development of International Law by the Permanent Court of 
International Justice, London, 1934, p. 89 ff. 

18 See H. Lauterpacht, The Function of Law in the International Community, Oxford, 
1933; Norman Wait Harris Memorial Foundation, An American Foreign Policy Toward 
International Stability, University of Chicago, Public Policy Pamphlet No. 14, 1934, p. 44 ff. 

19 Q. Wright, “The Outlawry of War,’”’ Am. Journ. Int. Law, Vol. 19 (1925), p. 100. 

20 The aim of this society is ‘‘Promotion of international law and order through the 
creation of an Equity Tribunal and an International Police Force.’”’ (See New Common- 
wealth Institute, Annual Report, 1935, p. 14, and The New Commonwealth, Vol. 1, No. 1, 
Oct. 1932, p. 4.) See also David Davies, The Problem of the Twentieth Century, London, 
1930; Hans Wehberg, Theory and Practice of International Police, London, 1935; J. J. 
Vander Leeuw, The Necessity of an International Police, London, 1935, and other memo- 
randa submitted by the New Commonwealth Institute to the International Studies Confer- 
ence on Collective Security, London, 1935. The feasibility or the expediency of attempting 
to coerce observance of awards not based on accepted law has often been questioned, and it 
appears that no treaties have authorized international tribunals to go beyond the law except 
when authorized by express agreement of the parties for the particular case. (Habicht, 
op. cit., p. 76.) 

21 Max Habicht, The Power of the International Judge to Give a Decision ex aequo et 
tono, New Commonwealth Institute, 1935. 
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(3) International law recognizes that a state of war modifies the cus- 
tomary and conventional rules applicable in the relations of belligerents both 
with each other and with neutrals. The content of these extraordinary rules 
has always been subject to much controversy, and the development of recent 
conventional rules prohibiting resort to war makes the subject even more con- 
fused.22_ The necessity of recognizing the applicability of special rules during 
a war, however illegal may have been its origin, does not require that illegal 
violence be recognized as a source of rights. The non-recognition doctrine, 
which withholds the sanction of international law from treaties or territorial 
seizures resulting from such violence, should assist in preventing acquisition 
of the kind of “rights” which are most apt to raise dangerous demands for 
revision.?% 

(4) As there have been revolutions in States, so there have been collapses 
of societies of nations leading to radical changes in the applicable interna- 
tional law. Such a collapse in Western civilization took place when classical 
civilization gave way to medieval in the fifth century and when medieval 
gave way to modern in the fifteenth century. Such revolutionary change can 
hardly be contemplated or provided for by specific procedures in the system 
of international law. They mark the failure of the system as a whole to 
reconcile stability with change. 

Passing from changes of law to changes of rights, we find that under 
international law, as under municipal law, rights have been changed by ad- 
judication, contract, community intervention and illegally accomplished facts. 

1. Adjudication is an increasingly important method of interpreting 
rights, but it seems probable that it is of decreasing importance as a means of 
changing rights. The Permanent Court of International Justice is more 
bound by law than were the ad hoc tribunals of jurists under the Permanent 
Court of International Arbitration, and these, in turn, were more bound by 
law than were the sovereigns who earlier were frequently appointed as arbi- 
trators.24 But, as adjudication has become less flexible, procedures of ar- 


2 Philip C. Jessup, Neutrality, Its History, Economics and Law, N. Y., 1936, Vol. 4: 
Today and Tomorrow; Q. Wright, ‘“The Meaning of the Pact of Paris,” Am. Journ. Int. 
Law, Vol. 27 (1933), p. 39 ff. 

%Q. Wright, Am. Journ. Int. Law, Vol. 26 (1932), p. 342 ff. 

% Supra, notes 18,19. Aright is an interest defined and protected by law, consequently 
if the court determines an interest to be a right of a claimant other than the de facto possessor 
of the interest, it does not transfer the right to that claimant but merely holds that other 
claimants, even though in possession, had no right. Where, however, the tribunal can go 
beyond strict law to broader sources of justice, rights valid in strict law may be transferred 
to another with a stronger claim in equity. Thus transfer of rights through adjudication 
must always rest upon a distinction between ordinary and extraordinary sources of objective 
justice often spoken of as the distinction between law and equity, and manifested in many 
international conventions, particularly in par. 2 of Art. 38 of the Statute of the Permanent 
Court of International Justice: ‘This provision shall not prejudice the power of the court to 
decide a case ex aequo et bono, if the parties agree thereto.” Habicht (op. cit., pp. 3, 6) has 
collected some fifty international instruments indicating this distinction. 
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bitration and conciliation under special treaties or under Article 15 of the 
League Covenant have been utilized as a means for settling important dis- 
putes, in which higher considerations of equity and policy may have an influ- 
ence. Even more flexible is the procedure of the League under Article 11 for 
taking action to prevent war. It is to be noted that the commissions in the 
Mosul dispute in 1925 and in the Manchurian dispute in 1932, each estab- 
lished under Article 11, recommended important changes of rights and that in 
both cases the recommendation was adopted by the League of Nations. In 
the Mosul case it was also adopted by the parties and brought about an appar- 
ently permanent settlement. But in the Manchurian case, it was rejected by 
Japan, and the problem is still unsettled.25 Such procedures, while sometimes 
necessary to preserve peace, must be used sparingly or the réle of law in the 
society of nations will be reduced. 

2. The commonest mode of changing rights under international law is by 
the making or termination of bilateral treaties. While transfers of territory 
by treaties are no more common now than in past centuries, States have exer- 
cised their treaty power far more frequently and in a wider variety of fields to 
qualify the exercise of their jurisdiction. At the same time treaties tend to 
be reciprocal in every clause, and to be provided with clauses for denunciation 
on notice by either party. Thus there is less hesitation to submit their inter- 
pretation and application to juristic supervision, and more willingness to 
recognize the separability of treaty clauses.2* This ease of denunciation has 
tended to make unnecessary appeal to the influence of war, breach by one 
party, or other changed conditions as a ground for unilateral abrogation. As 
a result, States have tended to assume that international law does not permit 
termination on such grounds unless they are accepted by agreement of the 
parties or the decision of a competent tribunal.?* 

At the same time, treaties made through violence or threat, and unequal 
treaties, still exist, and the general legalization of treaty application, accepta- 
ble in the case of most treaties, has rendered the problem of revising such 
treaties more difficult. The doctrine rebus sic stantibus has proved difficult 
to reconcile with the doctrine pacta sunt servanda in the case of such treaties, 
because the opinion of the two parties generally differs as to the conditions 


%5 Sir John Fischer Williams, Some Aspects of the Covenant of the League of Nations 
London, 1934, p. 182 ff. % Tobin, op. cit., p. 250 ff. 

27 See Declarations of the Great Powers in London, 1871, Stresa, 1935, and London, 
1936, affirming the sanctity of treaties and respectively denouncing breaches by Russia 
of the Black Sea clauses of the Treaty of Paris (1856) and by Germany of the disarmament 
clauses of the Versailles Treaty (1920) and the Rhineland demilitarization clauses of the 
Versailles and Locarno (1927) Treaties. See also French definition of rebus sic stantibus in 
Free Zones case (P.C.I.J., Ser. C, No. 58, pp. 109-110), and Research in International Law, 
Draft Convention on Treaties, Arts. 27-29, 31-32 (Am. Journ. Int. Law, Supp., Vol. 29 
(1935), p. 662 ff.). Myers remarks, “Historically treaties were originally of little conse- 
quence if they were inconvenient,” and cites numerous instances of treaty violations, partic- 
ularly in the seventeenth and eighteenth centuries. (D. P. Myers, “Violation of Treaties,” 
Am. Journ. Int. Law, Vol. 11 (1917), pp. 538 ff., 545; 794 ff.; Vol. 12 (1918), p. 96 ff.) 
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that were envisaged at the time of negotiation as decisive factors moving 
them to undertake the obligations stipulated.28 Treaties that are voluntary 
and reciprocal in each article have within them the sanction of mutual self- 
interest and usually include provisions for denunciation or revision. Coerced 
unequal treaties which lack these characteristics ought not to be made, and 
under the principles of the Covenant, the Pact of Paris, and the Stimson doc- 
trine, they would not be valid in the future.”® 

3. The process of emergency consultation among the great Powers lead- 
ing to intervention or recognition of de facto changes has been an important 
method of changing rights under international law, somewhat cognate to such 
extraordinary processes in municipal law as exercise of the police power and 
the power of eminent domain. Conquest of territory, repudiation of treaties, 
and declaration of independence have created rights under international law 
when generally recognized by the members of the community of nations. In 
fact, recognition by the “Great Powers” or by the “Concert of Europe” has 
sometimes had this effect, although usually the change of rights has been 
eventually sanctified by the formality of a treaty to which the yielding State 
is a party.® It is as a substitute for this process of recognition, which stimu- 
lates the fait accompli method of politics, weakens confidence in and respect 
for law, and nullifies the prohibitions against violence in the Pact and the 
Covenant, that the procedure of Article 19 of the Covenant has been designed. 
It resembles other procedures of collective recognition and intervention, as by 
admission to the League of Nations, termination of mandates, approval of 
sanctions, which have been superseding the older processes of individual 
recognition and intervention as modes of changing rights.*! 

4. Violent seizure of territory, repudiation of treaties or other acts in 
violation of international law, even though not recognized by formal declara- 


28 See Research in International Law, Draft Convention on Treaties, Art. 28 supra, 
and Chesney Hill (“The Doctrine Rebus Sic Stantibus in International Law,” Univ. of Mo. 
Studies, July, 1934, pp. 75, 83), for evidence supporting this interpretation of rebus sic 
stantibus. Sir John Fischer Williams (Am. Journ. Int. Law, Vol. 22 (1928), p. 89 ff.), and 
A. D. McNair (Br. Year Book of Int. Law, 1930, p. 109), regard the doctrine as essentially 
juridical rather than diplomatic and analogous to the doctrine of frustration of contract in 
municipal law (at least with respect to treaties of an essentially contractual nature). The 
doctrine of frustration is, however, based upon the presumed intention of the parties at the 
time the contract was made and thus is within the conception of the Research in Interna- 
tional Law draft, and differs from the political conception of rebus sic stantibus which would 
permit a State to denounce a treaty whenever it thinks it runs counter to its important 
interests. 29 Supra, note 23. 

8° Tobin discusses the legislative control of the “public law of Europe” by the Great 
Powers (op. cit., p. 218 ff.). For details see Holland, The European Concert in the Eastern 
Question, Oxford, 1885. 

31 Malbone W. Graham, In Quest of a Law of Recognition, University of California, 
1933. Establishment of a collective procedure for effecting such changes of rights would 
inevitably tend to develop a law limiting the exercise of this procedure. The evolution of a 
law for exercising the powers of the League with respect to termination of mandates is dis- 
cussed by W. H. Ritsher, Criteria of Capacity for Independence, Jerusalem, 1934. 
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tion or treaty, may acquire legality through prescription or tacit recognition. 
The Stimson doctrine, generally recognized as an implication of the Pact of 
Paris and Article 10 of the Covenant, would prevent such transfers of legal 
titles as the result of aggression.*” 

This doctrine, however, in preventing change by individual recognition, 
makes more necessary the development of peaceful methods for adapting 
rights likely to lead to emergency situations. The Stimson doctrine cannot 
be effective without sanctions to discourage and stop aggression and collective 
action to modify conditions likely to cause aggression. Article 19 is intended 
to provide the latter. 

III 

Article 19 of the Covenant provides: 

The Assembly may from time to time advise the reconsideration by 
members of the League of treaties which have become inapplicable and 
the consideration of international conditions whose continuance might 
endanger the peace of the world. 

That this article was intended primarily to deal with territorial adjust- 
ments and was designed as a complement to the territorial guaranty of Article 
10, is indicated by its history. Article 3 of President Wilson’s first draft 
Covenant combined the provisions which subsequently became Articles 10 
and 19, in the following words:** 


The contracting powers unite in guaranteeing to each other political 


independence and territorial integrity; but it is understood between 
them that such territorial readjustments, if any, as may in the future 
become necessary by reason of changes in present racial conditions and 
aspirations or present social and political relationships, pursuant to the 
principle of self-determination, and also such territorial readjustments 
as may in the judgment of three-fourths of the delegates (at the Assem- 
bly) be demanded by the welfare and manifest interest of the peoples 
concerned, may be effected, if agreeable to those peoples; and that ter- 
ritorial changes may in equity involve material compensation. The 
contracting powers accept without reservation the principle that the 
peace of the world is superior in importance to every question of political 
jurisdictional boundary. 


To similar effect, though more specific, is Lord Robert Cecil’s draft of 
January 20, 1919:% 


If at any time it should appear that the boundaries of any State 
guaranteed . . . do not conform to the requirements of the situation, 


% Supra, note 23, and Wright, “The Legal Foundation of the Stimson Doctrine,” 
Pacific Affairs, Dec. 1935, Vol. 8, p. 439 ff. 

33 Hunter Miller, The Drafting of the Covenant, Vol. 2, p. 12. 

% Tbid., Vol. 2, p. 107. The original Cecil plan had neither territorial guarantees nor 
provision for territorial revision (ibid., Vol. 2, p. 61). The reason for these omissions was 
set forth in a foreign office memorandum prepared soon after the armistice but first published 
during the International Studies Conference of London, 1935. (Zimmern, A Historical 
Note on Collective Security, 8th Int. Studies Conf. Docs., 1935.) 





66 


the League shall take the matter under consideration and may recom- 
mend to the parties affected any modification which it may think neces- 
sary. If such recommendation is rejected by the parties affected, the 
States members of the League, shall, so far as the territory in question 
is concerned, cease to be under the obligation to protect the territory in 
question from forcible aggression by other States, imposed upon them by 
the above provision. 


It is difficult to interpret Article 19 juristically because it has had so little 
application in practice. Peru appealed to the Assembly in 1920 for revision 
of its treaty of 1883 with Chile, but withdrew the request before any action 
had been taken. Bolivia applied to the Assembly at the same time for re- 
vision of the treaty of 1904 by which she had ceded to Chile the territory 
which had formerly given her access to the Pacific. Chile opposed the appli- 
cation because of the “absolute and radical incompetence of the League of 
itself to revise treaties, and especially treaties of peace.” *> Eventually a 
committee of jurists reported: °¢ 


That, in its present form, the request of Bolivia is not in order, be- 
cause the Assembly of the League of Nations cannot of itself modify 
any treaty, the modification of treaties lying solely within the compe- 
tence of the contracting States. 

That the Covenant, while insisting on scrupulous respect for all 
treaty obligations in the dealing of organized peoples with one another, by 
Article 19 confers on the Assembly the power to advise the considera- 
tion by members of the League of certain treaties or the consideration 
of certain international conditions. 

That such advice can only be given in cases where treaties have 
become inapplicable, that is to say, when the state of affairs existing 
at the moment of their conclusion has subsequently undergone, either 
materially or morally, such radical changes that their application has 
ceased to be reasonably possible, or in case of the existence of interna- 
— conditions whose continuance might endanger the peace of the 
world. 

That the Assembly would have to ascertain, if a case arose, whether 
one of these conditions did in point of fact exist. 


Chile was fortified in this case by an opinion prepared by John W. Davis 
of the United States.57 He thought it clear that Article 19 “must be read in 
the light of established principles of international law.” That law supported 
the sanctity of treaties, as indeed did the preamble to the Covenant: 


An interpretation of the Covenant which would open the door for 
the revision at the request of either party of all treaties by which the 


% Quoted by W. E. Rappard, International Relations as Viewed from Geneva, 1925, 
p. 111. 

% League of Nations Assembly, 1921, Records, Plenary Meetings, p. 466. Chesney 
Hill suggests that the third paragraph reduces the application of Art. 19 to cases of force 
majeure. (Op. cit., p. 83.) 

37 Luis Barios Borgano, The Problem of the Pacific, together with two Juridical Reports 
by John W. Davis, LL.D., Baltimore, 1924, p. 180 ff. 
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rights of nations are established and upon which the peace and order of 
the world depends, would make the League of Nations an enemy of 
treaties rather than their guarantor, a disturber rather than a promoter 
of peace. 


He, however, found that “treaties which fall within the accepted limits 
of the principle (rebus sic stantibus) may properly be said to have become in- 
applicable.” And further that obligations or understandings alleged to be 
inconsistent with the Covenant were under Article 20 to be terminated. He, 
therefore, suggested that on these two grounds alone could the reconsideration 
of treaties be requested under Article 19. 

The second clause of Article 19 authorizing the Assembly to consider 
“international conditions whose continuance might endanger the peace of the 
world” he thought “so general as to be incapable of definition,” but, clearly, 
“however broad may be the interpretation of the clause, it would be a contra- 
diction in terms to include within it treaties of peace solemnly negotiated and 
formally ratified by the contracting parties.” 

He found that there was no change of circumstances which would bring 
the treaty of 1904 under the principle rebus sic stantibus, nor was it incon- 
sistent with the Covenant. Consequently “the Assembly is without compe- 
tence to consider the matter.” 

This opinion, and to a lesser extent that of the League jurists, seemed to 
limit the competence of the Assembly under Article 19 to cases where there 
was a prima facie juridical ground for terminating a treaty. Such a restric- 
tive interpretation is not consistent with the intent of the article as suggested 
by the Wilson and Cecil drafts which led up to it. Nor is it consistent with 
the use of the article during the Peace Conference as a means to induce hesi- 
tant delegations to accept inequitable articles of the peace treaty on the theory 
that they could later be changed under Article 19.39 The Tenth Assembly in 
1929 accepted a much broader view of its competence in its resolution dealing 
with China’s declaration of intention to ask it to advise reconsideration of her 
unequal treaties. This resolution: *® 


Declares that a member of the League may on its own responsibility, 
subject to the rules of procedure of the Assembly, place on the agenda 
of the Assembly, the question whether the Assembly should give advice 
as contemplated by Article 19 regarding the reconsideration of any 
treaty or treaties which such member considers to have become inappli- 


38 Harold Nicholson, Peace Making, 1919, pp. 91-92. In a conversation with the 
American experts on their way to the Peace Conference on Dec. 10, 1918, President Wilson 
said, according to notes taken by Dr. Isaiah Bowman: “The League of Nations implied 
political independence and territorial integrity plus later alteration of terms and alteration 
of boundaries if it could be shown that injustice had been done or that conditions had 
changed. And such alteration would be the easier to make in time as passion subsided and 
matters could be viewed in the light of justice rather than in the light of a peace conference 
at the close of a protracted war.’”’ Miller, op. cit., Vol. 1, p. 42. 

39 L.. of N., Monthly Summary, Oct. 1929, Vol. 9, p. 311. 
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cable, or the consideration of international conditions the continuance of 
which might in its opinion endanger the peace of the world. 

Declares that for an application of this kind to be entertained by 
the Assembly, it must be drawn up in appropriate terms, that is to say, 
in terms which are in conformity with Article 19. 

Declares that, in the event of an application in such terms being 
placed upon the agenda of the Assembly, the Assembly shall in accord- 
ance with its ordinary procedure discuss this application, and, if it 
thinks proper, give the advice requested. 


This resolution suggests that any application by a member must be con- 
sidered by the Assembly if formally within Article 19, which would seem to 
imply only that it contains the allegation that the treaty has become “in- 
applicable,” or that international conditions exist “continuance of which 
might endanger the peace of the world.” The Assembly’s appreciation of 
the soundness of these allegations would be indicated by the nature of its ad- 
vice, but no preliminary objections to its competence would be in order. 

Thus, judging from the history of the article and the Assembly’s own 
interpretation of it, the Assembly might be guided by political even more 
than by juridical considerations in giving its advice. The term “inapplica- 
ble” might be construed, not as referring to conditions rendering the treaty 
juridically void or voidable, but to probable consequences rendering its con- 
tinuance inexpedient in the general interest. Since the doctrine rebus sic 
stantibus is a juridical doctrine, it does not limit the action of the Assembly 
and its interpretation is unimportant in the functioning of Article 19.*° 

It seems doubtful whether requests for territorial change can be based upon 
the allegation that the treaty by which the territory was acquired is inappli- 
cable. Such a demand is not for revision of the instrument by which a transfer 
was effected and its limits defined, but for cession of territory. By stating 
demands for territorial cession as demands for the revision of treaties, the 
nature of the demand is somewhat obscured.** 

It would seem, however, that such demands can properly be made under 
the second clause of Article 19, upon the allegation that the present boundaries 


40 See P. B. Potter, The Revision of Treaties, Geneva Special Studies, 1932, Vol. 3, pp. 
9-10. It was suggested by Belgium in discussions concerning China’s claim to terminate the 
treaty of 1865 that Art. 19 confirmed the principle rebus sic stantibus by establishing a 
procedure “which favors the revision of treaties which have become inapplicable.”” France 
took the same position in connection with the Free Zones case before the World Court, and 
suggested, as had Belgium, that this article precluded unilateral abrogation of treaties on 
allegation of changed conditions, at least until its procedure had been exhausted. (P.C.I.J., 
Ser. E, No. 4, p. 151; Ser. C, No. 17-I, p. 89.) This position was also taken by M. Negulesco 
in a dissenting opinion (ibid., Ser. A, No. 22, p. 30; see also Chesney Hill, ‘op. cit., pp. 
82-83). To suggest, however, that Art. 19 looks in the same direction as rebus sic stantibus 
and must be utilized before unilateral abrogation of a treaty is permissible, does not mean 
that the Assembly must be guided by that doctrine in giving its advice under the article. 

41 “ A revision of treaties would not, or at any rate might not, in and by itself, be taken to 
extend to an alteration of arrangements already executed in pursuance of a treaty.” (Sir 
John Fischer Williams, Some Aspects of the Covenant of the League of Nations, p. 177.) 





69 


or distribution of territory is “an international condition, the continuance of 
which might endanger the peace of the world.”** It is to be observed that the 
Wilson and Cecil drafts referred only to territorial readjustment or modifica- 
tion, and made no mention of treaties.** 

Proceedings under Article 19 should not be interpreted as primarily a 
process for settling political disputes (Article 15), or for preventing impend- 
ing war (Article 11), or for changing international law (Articles 20, 23), al- 
though its close relationship to proceedings under these articles has been 
pointed out.** Rather it provides a political procedure for modifying legal 
rights in the interests of the world community. The utilization of this pro- 
cedure may incidentally settle disputes, legislate, and prevent war. It has, 
perhaps, some analogy to the exercise of the right of eminent domain, an 
analogy, suggested by the Wilson draft, which refers to possible “material 
compensation” to the State deprived of rights, and rests on the principle 
“that the peace of the world is superior in importance to any question of 
political jurisdiction or boundary.” This interpretation seems to be con- 
sistent with the statement in the recent volume on The Aims, Methods, and 
Activity of the League of Nations, prepared under the auspices of the Secre- 


«Sir John Fischer Williams, Some Aspects of the Covenant of the League of Nations, 
p. 177. 

4 The suggestion for a clause covering treaty revision was made by Cecil after Miller 
had pointed out that Cecil’s proposal withdrawing the guarantee of Art. 10 from territory, 
transfer of which had been advised, “would simply tend to legalize agitation in Eastern 
Europe for a future war.” (Miller, op. cit., Vol. 1, pp. 52-53.) Miller was responsible for 
the further modification of the Wilson and Cecil proposals limiting the Assembly’s power 
to the giving of advice. (Jbid., Vol. 1, p. 202.) 

“ Williams suggests that Art. 19 will probably function mainly by supporting the 
principle of change, in proceedings under Art. 11 or 15 (op. cit., p. 182). Art. 15, par. 8, 
however, would usually preclude recommendations for transfer of rights under that article. 
Art. 11, however, authorizes the League to “‘take any action that may be deemed wise and 
effectual to safeguard the peace of nations,” and thus is subject to no limitation with respect 
to domestic questions. Par. 2 of Art. 11, which was repeated in the Council’s resolution of 
Dec. 10, 1931, as its instruction to the Lytton Commission, closely resembles the second 
clause of Art. 19, but, instead of “international conditions whose continuance might endanger 
the peace of the world,” it refers to “any circumstance whatever affecting international 
relations which threatens to disturb international peace or the good understanding between 
nations upon which peace depends.”’ The use of the word “circumstance” rather than 
“conditions” suggests some new event, such as military activities, new tariff or immigration 
laws or a recent transfer of rights, rather than an established state of affairs deemed unjust. 
Thus it might be questioned whether demands for revision of established boundaries or old 
treaties could be brought up under Art. 11 except in connection with the liquidation of some 
new “circumstance.” The British commentary which accompanied the final text of the 
Covenant said in regard to Art. 19 only that it should be read together with Art. 11. 

The relation of Art. 19 to Art. 20 was noted in the J. W. Davis memorandum referred to 
(supra, note 37), and Sir Frederick Pollock, in an early commentary on the Covenant, 
thought Art. 19 looked toward but did not adequately provide for revision of international 
law, a matter more concretely dealt with in Art. 23. (Pollock, The League of Nations, 
London, 1920, pp. 162, 216.) 
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tariat, that “its object is to make it possible for legal situations to evolve on 
lines parallel to the evolution of justice, and international need.” *° 


IV 


From a practical standpoint, the value of Article 19 depends upon (1) the 
effect of an application under it upon world politics, (2) the vote necessary 
for the Assembly to give advice, (3) the considerations which would influence 
the States in their votes, (4) the effect of a resolution, if passed, upon the 
treaty or condition complained of, and (5) the effect of the use of the article 
upon the authority of international law. 

1. A State which places a request for territorial change upon the agenda 
of the Assembly announces a national policy, and so long as the world antici- 
pates the use of force as an instrument of national policy, the State that is 
asked to cede territory may well assume that the applicant State intends to 
take the territory by force, if it cannot get it otherwise. Thus the mere appli- 
cation might result in dangerous military preparations by the State in posses- 
sion. It, therefore, seems probable that applications under Article 19 must 
await further stabilization of peace than exists today. When collective se- 
curity has developed so that States no longer fear invasion, an atmosphere will 
exist in which Article 19 may safely be invoked.** It may also be noticed 
that until that time, powerful States may feel that conquest of territory is a 
quicker and surer process than invocation of Article 19.47 It appears, there- 
fore, that the development of effective sanctions against aggression has an 
important relation to the efficiency of Article 19 as a means of peaceful change. 

2. It is doubtful whether procedure under Article 19 can be regarded as 
dealing with a dispute between States; thus absolute unanimity would be re- 
quired as provided in Article 5. The vote of the interested States could not 
be ignored as specified for recommendations under Article 15. The rule of 
qualified unanimity may be applicable in proceedings under Article 11,** and 


© P. 44. 

“ Memoranda from nationals of certain “revisionist”? States submitted to the Inter- 
national Studies Conference on Collective Security (London, 1935) considered effective 
provisions for revision the prerequisite to collective security, while memoranda from nationals 
of certain “status quo” States considered proposals for revision of boundaries the greatest 
obstacle to collective security. Compare particularly documents submitted to Preliminary 
Study Conference on Collective Security (Paris, May, 1934) by Verdross (Austria, p. 35 ff.) 
and Coppola (Italy, p. 93 ff.) with that submitted by the Rumanian Social Institute (p. 
116 ff.). 

47 Potter suggests that China, Germany, Austria, Hungary and Bulgaria have not ap- 
plied for revision under Art. 19 because they have been certain they could not command a 
favorable vote in the Assembly. (Op. cit., supra, note 40, p. 11.) 

48 The League commission of jurists, which met in June, 1935, to consider possible 
action under Art. 11 to deter treaty violation, were unable to agree whether Art. 11 required 
unanimity or not. (L.of N., Monthly Summary, June, 1935, Vol. 15, p. 147. See also “The 
Aims, Methods and Activities of the League of Nations, published unofficially by the Secre- 
tariat, Geneva, 1935, p. 81.) Similarly inconclusive were the Council’s proceedings under 
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may even be generally applicable to disputes under the League, in accord with 
the principle that no one should be judge in his own case, as suggested by the 
Advisory Opinion in the Mosul Case.*® It seems to be accepted that so im- 
portant a matter as advice under Article 19 cannot be regarded as merely 
procedural; consequently the practice of making recommendations by ma- 
jority vote cannot be applied.®° It, therefore, seems that absolute unanimity, 
required for “decisions” by Article 5 of the Covenant, is necessary, but 
obviously this would frequently make it impossible for the advice to be given, 
as the States “advised” to give up rights would have to approve. The Wilson 
draft avoided this difficulty by requiring only a three-fourths vote of the 
Assembly. But even if a formal resolution could not be passed, debate might 
manifest a general opinion which would induce negotiations between the 
interested States. A resolution which had, in fact, been approved by most of 
the States, including the major Powers, would have a persuasive influence 
even though it were not a formal resolution.®? 

3. Would States be governed in voting such advice by relations of alli- 
ance, friendship or hostility with the litigant States? Would they be guided 
by considerations of the balance of power? Would they tend to give a sop to 
a powerful potential aggressor in order to prevent war? Would they give 
consideration to the juridical validity of titles, or would they be guided by 
broad considerations of economic convenience, geographic configuration, or 
the national sentiment of the region affected? All of these considerations 
would, perhaps, have some weight, but it is likely that in fact the members of 
the League would be guided by the report of a commission sent to the spot 
for investigation.52 This commission would compile geographic, economic, 
linguistic, historical and other materials and make a recommendation, as 
have the commissions sent under Article 11. The recommendation might in- 
volve holding a plebiscite in the region. By use of such a procedure and the 
tendency of League members to support the recommendations of the com- 
mission, gross partisanship or injustice to the weaker State would probably 
be avoided. 





Art. 11 in connection with the early phases of the Manchurian dispute. Malcolm Davis 
(Councils Against War, Geneva Special Studies, Vol. 3, No. 11, p. 7) thinks these proceedings 
tend to support the rule of qualified unanimity, while W. W. Willoughby (The Sino-Japanese 
Controversy and the League of Nations, Baltimore, 1935, p. 44) thinks they support the rule 
of absolute unanimity. 

4 P.C.I.J., Ser. B., No. 12. There have been unofficial suggestions for amendment of 
the Covenant to exclude the vote of interested States under Art.19. (See Wright and Kidd, 
Reform of the League of Nations, Geneva Special Studies, 1934, Vol. 5, pp. 8, 32.) 

60 Rappard, op. cit., p. 113; Williams, op. cit., p. 180; Potter, op. cit., p. 10. Miller 
questions whether “advice” under Art. 19 is covered by the unanimity rule of Art. 5 with 
reference to “decisions.” (Op. cit., p. 203.) 

51 See Williams, op. cit., pp. 180-181. 

82 The British League of Nations Union and the Austrian League of Nations Society 
have proposed the use of such an investigating commission as the recognized procedure under 
this article. (Wright and Kidd, op. cit., p. 31.) 
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4. Unanimous approval by the Assembly of a resolution for transferring 
rights, even though the resolution were merely advice, would undoubtedly be 
of great political importance. The probability of the advice being acted 
upon immediately would, of course, depend upon the political importance of 
the State asked to sacrifice rights and the importance of the rights involved. 
The resolution would impose no legal obligation, but would constitute politi- 
cal pressure upon the interested parties to negotiate. 

It seems doubtful whether the sanctions proposed for such advice in the 
Cecil resolution, namely, that failure of such negotiations would result in 
withdrawal of the guarantee of Article 10 from the territory in question, 
would be expedient. Such withdrawal would constitute an invitation to 
violent self-help by the beneficiary of the advice.®* 

A more suitable sanction is suggested by the analogy to eminent domain 
in systems of municipal law. Following the advice by the Assembly under 
Article 19, the League of Nations as 2 whole might be entitled to institute 
proceedings before the World Court if the parties failed voluntarily to follow 
the advice. The court should be competent to decree transfer of rights in 
accord with this advice if convinced that such transfer was necessary in the 
general interest and that adequate compensation was provided for the State 
deprived of rights. Clearly a general convention would be necessary to give 
the court this competence. 

5. While it seems unnecessary to anticipate the extreme danger to inter- 
national law which John W. Davis saw in a political application of Article 19, 
it is clear that use of the article should be confined to real emergencies. As 
Sir John Fischer Williams has pointed out, usually there would be either a 
dispute or threat of war and consequently the League might more appro- 
priately act under Article 11 or 15, as in fact it has in the past.54 But even if 
this is done, the existence of the principle of Article 19 makes it easier for 
recommendations to be made modifying existing rights, as was done in the 
Mosul and Manchurian resolutions. An ultimate judicial control of the type 
suggested would incorporate the procedure in the law itself and thus eliminate 
its dangerous potentialities. 

While there is ample room for development, it is clear that procedures 
for effecting peaceful change both of law and of rights exist under the League 
of Nations as well as under general international law. The possibilities of 
these procedures should be further tested before radical innovations are at- 
tempted. The major obstacle to the use of Article 19, which provides the 
most definite collective procedure looking toward change of rights in the 
general interests, is the inadequate functioning of collective procedures de- 
signed to secure existing rights. When these procedures have become so 
established that ambitious States are convinced that change by violence is 
impossible, they may wholeheartedly apply themselves to utilizing and 
developing existing processes for peaceful change. While they will doubt- 


53 Supra, notes 34, 43. 54 Supra, note 44. 
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less find these processes slow, they will, perhaps, be surer than resort to 
arms. 

On the other hand, the present skepticism as to the possibility of peaceful 
change of rights hampers the codperation of all States to secure rights against 
violence. Confidence in each of the collective processes of peaceful change 
and of peaceful security will develop confidence in the other, just as skepti- 
cism in regard to the practicability of each of these processes breeds 
skepticism in regard to the other. At the moment the skeptics have the 
headlines, but it is not to be assumed that the interested propaganda of 


the enemies of an ordered and prosperous world will fool all of the people 
all of the time. 


Chairman Butuer. The general discussion on this very interesting 
subject will be led by Mr. Harold Tobin, of Dartmouth College. 

Mr. Haroip Tosin. Professor Wright’s article draws on the minutes 
of the League of Nations Commission of the Paris Peace Conference to show 
that Article 19 was not envisaged originally as a general provision for treaty 
revision, but rather as a means for securing territorial changes to accompany 
the guaranty of frontiers contained in Article 10, and proposes to implement 
it to make it effective in its original sense, when collective security has tem- 
pered the existing fear of invasion. Progress toward such security seems 
so slow that the question arises whether a less ideal solution according more 
closely with existing practice of States might not be sought pending the de- 
velopment of that security. 

It would appear that if Article 19 were entirely eliminated, there is still 
ample legal provision in Articles 10 to 15 of the Covenant for bringing ques- 
tions of territorial change before the League. A war, a threat of war, a 
circumstance affecting international relations which threatens to disturb 
international peace or the good understanding on which peace depends, or 
any dispute likely to lead to a rupture or which the parties recognize to be 
suitable for arbitration or judicial settlement all open the way to League 
action in this field. Article 19’s utility would appear to lie therefore in pro- 
viding more effective means for handling these territorial and other problems 
which now either fail of solution under these articles or do not come before the 
League at all. 

Similarly difficult of solution to territorial problems are those involved 
in limitations on the exercise of freedom of action on national territory, 
usually of new or defeated States. With rare exceptions, such as that for the 
Saar plebiscite and the post-war minorities treaties, no provision is made to 
change such limitations. Both types of problems arise most commonly from 
attempts to modify conditions set up by provisions in treaties of general 
settlement, such as those of Vienna of 1815, Paris of 1856, Berlin of 1878, 
and Versailles of 1919. In the past the problems have been solved, if solved 
at all, by peace treaties following a subsequent war, or by acceptance of a 
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new situation by the European Concert following unilateral violation or 
denunciation of the offensive provision. 

There has been no little confusion in the practice of States concerning 
the grounds which justified release from limitations on their internal freedom 
of action. In 1831 Russia, in suppressing the constitution granted Poland 
and guaranteed in the Vienna settlement of 1815, stated that the constitution 
had been the voluntary act of the Emperor, and was subject to withdrawal by 
him. In denouncing the provisions of the 1856 treaty demilitarizing the 
Black Sea, she alleged repeated violation by other parties. Austria-Hungary 
cited “imperious necessity” as a reason for annexing Bosnia-Herzegovina in 
1908. Germany stated that French violation of the Locarno Pact termi- 
nated it, and by implication the corresponding provisions of the Versailles 
Treaty, and justified her remilitarization of the Rhineland. 

More common was the simple statement that a provision constituted a 
restriction of sovereignty or endangered the national security. Such were 
among the reasons cited by Russia in 1871 concerning the Black Sea, con- 
cerning the Free Port of Batum in 1886, and by Turkey concerning refortifi- 
cation of the Straits and by Germany concerning the Rhineland in 1936. 

There is usually no definite stand taken by the aggrieved party that the 
condition objected to terminates the treaty. In some cases it has been 
considered as terminating the offensive provision, as in the Black Sea case as 
first presented by Russia, and sometimes as merely warranting the insistence 
of consideration of the matter by some at least of the other parties, without 
clear indication whether refusal means termination either of the objection- 
able provision or of the whole treaty. And almost without exception the 
other parties which have expressed a view at all have at first declined to 
accept the alleged grounds as warrant for the contemplated action. The 
important practical point, however, is that the conviction that treaty provi- 
sions, accepted under duress or not, which are deemed to endanger national 
security or to limit the freedom of a State in its own territory, induces the 
State concerned to raise insistent demands for change, even when it does not 
take action to relieve itself from the resultant obligations in apparent viola- 
tion of the treaty concerned. 

On the other hand, the settlement of territorial problems on the conti- 
nent of Europe and elsewhere commonly comes about as the result of war, 
and the peace treaty legalizing the changes seldom gives any justification 
for the change in title. Two serious attempts to substitute the conference 
method to consider territorial questions which threatened war, those of 
Napoleon III in 1863 and 1866, failed through the uncertainty of the invited 
parties concerning the extent and implications of the problems opened up for 
discussion, and their ability to confine their solutions within peaceful limits. 
Barring special provisions covering individual regions, such as the plebiscites 
provided by the Versailles Treaty, it has proved very difficult to set up ar- 
rangements for peaceful transfer of territories. 
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Whether the changes are brought about by peaceful or by warlike means, 
the question—Which States are to participate in changing territorial arrange- 
ments by subsequent treaties?—is not satisfactorily answered. So far as 
Europe is concerned, it has been the custom since the beginning of the nine- 
teenth century to seek the participation of all the great Powers, unless there 
appeared to be special reasons for seeking the approval of only a limited num- 
ber. The first three annexes to the Vienna settlement, dealing with Poland 
and the Free City of Cracow, were signed only by Austria, Prussia and Rus- 
sia, though they were part of the general settlement signed by all five of the 
European great Powers. Yet they were modified with the consent of only 
the three mentioned over the protests of the other two, the former claiming 
the latter had no rights in the matter. To them might be added the cases of 
Germany and Russia, who did not participate in the Paris negotiations in 
1919, Russia not signing the resulting treaty at all. These were, however, 
exceptional cases. 

In addition to the great Powers, it has usually been considered expedient 
to permit such of the smaller States as were most intimately concerned to 
participate in the deliberations or in the signature or both. Belgium and 
Holland, for example, participated to a limited extent in the negotiations 
which resulted in 1839 in setting up Belgium as a separate State and guar- 
anteeing her independence. Turkey was allowed limited participation in 
the Berlin Conference of 1878, as were the representatives of the Danubian 
principalities and of Greece, though the latter were not allowed to sign the 
resulting treaty. 

Though the Versailles Treaty was signed by 28 States, a practical limita- 
tion of the States enforcing it was set up by the Allied Great Powers, in re- 
serving for their own control the more important political provisions, either 
through the agency of the Principal Allied and Associated Powers,—operating 
through the Conference of Ambassadors,—through the Interallied Commis- 
sions of Control, or through the Council of the League, which they proposed 
to control. Most of the tasks of the former two bodies under the treaty have 
been either accomplished or relinquished. The tasks of the Council, how- 
ever, were more permanent. Its great Power membership has varied, by 
chance, with the interest of these Powers in maintaining existing political 
treaties, while the number of small Powers has been increased concurrently 
with the growth of these States in importance in international affairs. 

The claim has been made periodically that the consent of all the parties 
to a treaty is necessary for its revision, in spite of the contrary practice of 
States for over a century. It would seem wise therefore to try to bring the 
law into closer accord with the facts. Meantime Article 19, which points 
the way to revision by a group of States other than the signatories, and de- 
signed, as Professor Wright has indicated, mainly to solve territorial prob- 
lems, has remained practically unused. If it could be so modified as to meet 
more successfully the problem for which it was designed, and at the same 
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time cope with the problem of modifying limitations on national sovereignty 
considered as endangering national security, the field of consistent applica- 
tion of international law might be greatly extended. 

It is submitted that the Council and not the Assembly is the organ for 
considering these situations in Europe or elsewhere, assuming that all the 
great Powers in the region concerned will be members of the Council. When- 
ever such problems as the denunciation of a treaty, as in the case of Russia 
in 1871, or a threatened fait accompli, such as Germany’s announcement of 
rearmament in 1935, or a proposed change, such as that of Turkey concern- 
ing the Straits in 1936, arise, the Council should be summoned. This would 
stiffen the provision of Article 19 implying that the Assembly should advise 
reconsideration of treaties which have become inapplicable, only “from 
time to time.” In addition to the ordinary members of the Council, those 
States which can prove an interest in the problem at issue would sit as they 
now do under Article 4, paragraph 5, of the Covenant, and as they sat with 
the great Powers before the birth of the League, as indicated above. 

The procedure would approximate closely that permitted under Article 
15, except that unanimous consent to decisions would be required. Neither 
in the Sino-Japanese nor in the Italo-Ethiopian dispute did the unanimity 
rule as interpreted by the Council block action. With or without a legal 
veto, the opposition of a great Power slows up the League’s machinery, while 
under the same conditions a small Power can often be induced not to use its 
veto. This new procedure being provided under Article 19, it would not be 
subject to the restriction concerning matters solely within the jurisdiction 
of one party, which paragraph 8 of Article 15 puts on invocation of that arti- 
cle to provide for territorial transfers. The remaining machinery suggested 
by Professor Wright, the commissions of investigation on the spot, plebi- 
scites, and reference of legal questions to the Permanent Court, may be 
utilized as suggested. 

There appear to be several advantages to this plan over both Article 19 
as it now stands and as modified by Professor Wright. It eliminates the 
need to develop entirely new procedures for the Assembly. It follows closeiy 
the lines of established international custom, which should facilitate its 
adoption, and its practical functioning. It solves the problem of what Pow- 
ers should participate in revision, assuring the participation of those with an 
interest. It protects the position of the small Powers better than did the 
Concert. It provides special means for dealing with two particularly per- 
plexing questions, that of territorial titles and that of limitations on freedom 
of action by treaty, and should therefore tend to reduce the frequency of 
resort to threatening or belligerent action or to questionable legal arguments 
to secure consent to change. Like Professor Wright’s plan, it would permit 
a political body to handle the political problems involved, with power to 
refer legal questions to the Permanent Court, thus avoiding the objection 
raised by Judge Kellogg in the Free Zones Case. 

We appear to be now in a period similar to that of 1830, 1848, and 
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1864-70, when States are shaking themselves free from treaty provisions they 
consider no longer applicable. This should be followed by a period when 
there will be less occasion for frequent application of the suggested procedure, 
giving a chance for experimentation to determine its workability. Finally, 
its establishment might tend to hasten, instead of waiting on the attainment 
of, the security which Professor Wright considers an essential prerequisite 
to the application of Article 19. 

Chairman Butizr. The discussion will be continued by Mr. Chesney 
Hill, Assistant Professor of Political Science and Public Law, University of 
Missouri. 

Mr. Cuesney Huu. I have only one or two remarks to make on the 
basis of Professor Wright’s paper. He did not go into detail regarding the 
doctrine of rebus sic stantibus, and I believe that it provides no solution of 
this problem of international law. Furthermore, I believe that it should be 
realized that not all treaties present a problem. It is not in the case of all 
treaties that this problem of termination of treaties by some elaborate inter- 
national procedure arises. The great majority of treaties covering most of 
the non-controversial subject-matter are cared for by the treaties them- 
selves, either by the provision of a short term for the treaty or by the inclu- 
sion of a clause permitting denunciation after a certain length of time, as Mr. 
Wright has indicated. 

It was pointed out this morning that the problem is in the case of cer- 
tain treaties which are non-reciprocal in nature, particularly those which 
limit the freedom of action of a State on one side, especially in respect of the 
actions which a State may take within its own territory. A second problem 
of international law, which is envisaged in Article 19, is that of the transfer 
of territory, and this is popularly called revision of treaties. It is partic- 
ularly in these treaties which limit the exercise of sovereignty of a nation 
within its own territorial jurisdiction, and which mark national frontiers, 
that we have these problems. Obviously the sensible solution, if we had 
sensible people drafting treaties, would be to avoid the problem in the first 
place. 

It is obvious from the background of the drafting of Article 19, which 
was originally closely related to Article 10, that it was hoped that Article 
19 would provide a method by which there could be a gradual revision of 
provisions of the peace treaties during a period of more friendly relations 
and of a calmer atmosphere than that of the drafting of the Treaty of 
Versailles. 

This hope has not been realized. The result of interpretations placed 
upon Article 19 by the members of the League through Assembly resolutions 
has been to weaken the provisions of Article 19 and to make it practically 
impossible to use the Assembly as a method of revision of treaties. I do not 
believe that the solution is to follow the suggestion of the last speaker of 
giving primary influence to the great Powers; because it is chiefly the great 
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Powers who employ the more forceful means of revision and take the risks 
of opposing the other nations of the world. The situation would be that 
of one great Power trying to terminate its treaties, and facing other members 
of the Council who would also be great Powers, with some small ones. 

In so far as Article 19 at present facilitates peaceful change, it is only 
because it gives additional weight to the views of a good many members of 
the League of Nations. Whether it requires unanimity or not, it is clear 
that under the present interpretation the resolution of the Assembly is only 
advisory. In this type of question where there are no principles of law to 
guide the parties who want revision of treaties, that is, to guide them as to 
what the new agreement shall be, one must depend upon the parties to a 
treaty to make a new agreement, subjected to political pressure in the sense 
of having other nations express their point of view. That can be done by 
means of Article 19. It may be that unanimity is unattainable, but if a 
large number of nations agree to a resolution advising the revision of the 
treaty, it seems to me that it would be highly advantageous in promoting 
peaceful changes. On the other hand, I believe that it would be undesirable 
to call upon the Permanent Court of International Justice for an advisory 
opinion, because there are no rules of law in existence which would solve 
these problems, and it would be unwise to place such a burden upon the court. 

Professor James W. GarNeER. I am sure we all appreciate the desira- 
bility of peaceful and orderly process for changing treaty situations which 
have become very burdensome to one or more of the parties and dangerous 
to the peace of the world. But, as the last speaker has suggested, I think the 
present treaty framework of the world is not nearly as rigid and inflexible 
as many people seem to believe. As he pointed out, a large number of 
treaties today are for very short periods of time, many of them for one year. 
And the parties, of course, are under no obligation to renew them. In the 
second place, a large number of treaties contain denunciation clauses. In 
the third place, an increasing number of treaties contain provisions for their 
own revision. Of course, there are some treaties the effectiveness of which 
would be very slight if they were concluded for short periods of time or if 
they contained denunciation clauses under which they could be terminated 
any time at the will of one of the parties. But I submit that this class of 
treaties is relatively small. So the remedy is with the States themselves. 
If they do not want a rigid treaty situation, all they need to do is to refrain 
from entering into treaties for long periods of time; they have only to insert 
in their treaties denunciation clauses and revision clauses. 

But there is a class of treaties which makes the trouble. Those are 
treaties which have been imposed upon the parties on one side, and partic- 
ularly treaties of peace. And it is from those States in Europe today that 
the complaint which has started all of this agitation comes. Such treaties 
obviously do not contain denunciation clauses. For obvious reasons they 
can not be concluded for short periods of time. They must be indefinite 
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or perpetual in duration, otherwise they will have little value. The only way 
I see out of such a situation would be to establish some sort of supervision or 
control over the making of treaties of peace, to set up some organization or 
régime which could veto the action of peace conferences. Obviously that is 
rather a large undertaking, and I see no likelihood of its going to be done in 
the near future. 

The doctrine of rebus sic stantibus affords no remedy for getting the 
world out of this situation because, as the doctrine is usually interpreted— 
certainly by the best writers on international law—it applies only to execu- 
tory treaties; it does not apply to executed treaties, such as treaties of cession. 
The doctrine of rebus sic stantibus does not provide any means for undoing 
treaties of peace and reéstablishing the status quo. The same thing may be 
said of Article 19 of the Covenant, which applies only to executory treaties 
and only to those which have ceased to be applicable. And, as interpreted 
by a committee of experts of the League, that means only those treaties the 
execution of which has ceased to be reasonably possible. That leaves a very 
small category of treaties which Article 19 envisages. 

So, Mr. Chairman, it seems to me that until the world is ready to set 
up some system of control over the making of treaties of peace, there is no 
remedy, no means of escape from the situation created by such treaties, 
except by negotiation, by argument, by appeals from the parties which live 
under the incubus of such treaties. 

(Here the gavel fell.) 

Professor Etuery C.Stoweitu. Mr. Chairman, I ask unanimous consent 
that Professor Garner be allowed three minutes more in order to finish up 
what he has to say. 

Chairman Butter. Does the Chair hear any objection? Hearing no 
objection, Mr. Garner has three minutes more. 

Professor GARNER. I was going to say, Mr. Chairman, that the policy of 
the German Government during the period of the Republic, and particularly 
during the administration of Dr. Stresemann, showed very clearly that this 
remedy is not a hopeless one. As was pointed out last night in the excellent 
speech of Professor Moon, the Republican Government of Germany induced 
the Allies and the associated parties to the Treaty of Versailles to consent 
to a rather long list of changes in that treaty, and some very important ones. 
And there would have been other changes if the Government of the Republic 
had remained in power. But when the Nazi Government came in it adopted 
a different policy. It repudiated the League of Nations; it withdrew from 
the Disarmament Conference; it repudiated the policy of conciliation and 
arbitration and resorted to the policy of delivering ultimatums. The result 
was that the other parties to these treaties were not willing to consent 
to changes in the treaty that were dictated to them in such manner as 
that. Dr. Stresemann and the other statesmen of the Republic were put 
on the list of traitors; and if Stresemann were alive today I fancy that 
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he would be in a concentration camp with some of the other Republican 
leaders. 

The success of Russia furnishes another good illustration of the point 
I am making, namely, that it is possible by argument and negotiation and 
by a policy of conciliation to bring about changes in treaties which no longer 
conform to the new conditions under which they have to be applied. Russia 
succeeded in inducing at least a half-dozen governments of the world, in- 
cluding Japan and France, to consent either to the abrogation of existing 
treaties between Russia and those countries, or to their reéxamination. That 
included all of the Japanese treaties, in fact, except the Treaty of Portsmouth, 
which was a treaty of peace. 

Chairman Buturer. We still have quite a little time left for discussion. 

Professor CHartes E. Martin. I am somewhat disturbed by the fact 
that we are not coming to grips with our major problem, 7.e., the State which 
will not submit its aggressive aims to the conciliatory agencies of the world 
for settlement. I am very much concerned about what has happened to 
the treaty structure which has been established by the Washington Confer- 
ence of 1922; about what is happening to the League of Nations and to our 
institutions of peace. Neither Japan nor Italy is a defeated country. No 
treaty has been imposed upon them by force. I would like to know, and I 
would like for us to consider, what is to be done with a country which makes 
an aggressive demand and insists that either the world shall agree to its 
demand or there shall be no consideration of it. That is the dilemma in 
which we find ourselves. Are we forced to admit that we have reached the 
stage where some disputes or some controversies cannot be or will not be 
submitted to conciliation? This is our major concern. These discussions 
have been splendid and they point the way; but I believe Professor Fenwick 
is just ready to come to grips with this question. 

Chairman Buturr. The Chair recognizes Mr. Fenwick. 

Professor Cuartes G. Fenwick. Mr. Chairman, I never yet turned 
down achallenge. As I see it, law within our community maintains justice or 
secures justice in two ways. In the first place, it protects the status quo; 
there is to be no change by violence. If there is to be any change it has to be 
through orderly procedure. The courts are an agency of that orderly pro- 
cedure. But their function in making changes is very limited. I do not see 
that even our equity courts can go very far. Take a case of foreclosure: an 
equity court enforces something called equity, which is a little easing-up on 
the rigorous terms of the contract, but it does not go very far. Unless we had 
a legislature which could intervene and change the fundamental principles of 
the law, we should have endless violations of law in our community. You 
could never keep the peace by maintaining the status quo unless a legislative 
body were there to change the whole legal situation and create a new set-up so 
as to take away the motive to violations of law on the part of those to whom 
the continuance of the status quo is an intolerable burden. 
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Turning to the nations, I do not see, although perhaps I misunderstand 
Professor Yntema on this point, that the assumption of an equitable jurisdic- 
tion by arbitration courts could really help the situation. What we need to- 
day is some very fundamental economic changes in the relations of States. 
Let us take asimple proposition. It is believed that certain boundary lines in 
Europe could be relieved if you could create a neutral trade zone, let us say, 
for example, between Hungary and Rumania. But assuming that a neutral 
zone fifty miles on each side of the boundary might ease that tension, could 
any court exercising equity jurisdiction do that? No; it is not possible. 
That calls for legislation. Therefore, I say that the League of Nations or 
some new and better League must do it. It is clearly a problem of interna- 
tional legislation. Change of that kind, the urgent changes of law between 
nations, must be by a fundamental altering of principles and a fundamental 
approach to the economic problems. 

Coming to Professor Martin’s problem, I suppose the history of the growth 
of law within the individual State tells us that you must always control and 
generalize a particular grievance. If you are going to meet every possible 
grievance from every quarter, quite obviously the stability of order, which is 
one of its essentials, will have to be set aside for endless change. That will 
notdo. Itseems to me our problem is to try to take grievances and generalize 
them. Let us suppose today a country like Italy or Germany, lacking in 
certain raw materials of industry, has a grievance. I do not believe we shall 
ever adequately meet that grievance by taking it as an isolated grievance. I 
think we should try to generalize the grievance and regard it as something we 
must raise to the point of a principle. If we can meet it in that way, by trying 
to create principles which take into consideration this grievance and that 
grievance, there is a way out. It seems to me the Society ought to emphasize 
very strongly the need for a radical approach to the problem of change. 
Stability is absolutely essential, but stability must be accompanied by a frank 
facing of the necessity of fundamental economic changes. And that is where 
we have been weak thus far. 

Mr. Francis Drix. I beg to rise as a matter of personal privilege, due 
to the reference which Professor Fenwick made. I would like to say, first, 
that I do not intend to tear him apart at all. I think Professor Fenwick was 
somewhat mistaken as to my views. As a matter of fact, I have to make a 
confession. I absolutely do not believe that the revision of the boundaries 
of Hungary alone would solve all the problems at present pending between 
Hungary and her neighbors. 

I believe the discussions concerning the peaceful revision of treaties by 
application of the doctrine of rebus sic stantibus, or through Article 19 of the 
League Covenant, have been somewhat unrealistic. There are questions of 
prestige involved, and I have not heard that word “prestige” mentioned, Mr. 
Chairman. Now, I have happened recently to go through heretofore un- 
published documents, among others, of the Crown Council meetings of the 
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Austro-Hungarian Empire in the period 1907 to 1911. You would be sur- 
prised at the hundreds and thousands of times the word “prestige’”’ appears. 
I do not see how questions of “prestige” between Hungary and Rumania, or 
Germany and France, Japan and China, or Japan and the United States, 
can be settled through Article 19 of the Covenant. 

I also would like to ask one question of Professor Garner. I have been 
deeply impressed by his argument; but, again, I suggest that he was some- 
what unrealistic, which greatly surprised me because I believed that Pro- 
fessor Garner’s knowledge of international law is only equaled by his realism. 
And I want to ask him this question: while it is true that Germany was 
successful in effecting changes by conciliation and negotiation under the 
Republican régime, and Russia was able to obtain some changes by similar 
methods, does he think that the same result could be attained by a country 
as poor as Austria, let us say, negotiating with Germany, or as weak a 
country as Bulgaria negotiating with Yugoslavia, or Korea with Japan? 

Chairman Butter. The Chair will recognize Mr. Garner again, if there 
is no objection. 

Professor GARNER. I would rather hear from somebody else. 

Professor GrorcE GraFton Witson. Mr. Chairman, may I have five 
minutes? 

Chairman Butter. Professor Wilson is recognized for five minutes. 

Professor Witson. The title of this discussion appealed to me because 
it is “International law as a hindrance and as an aid to peaceful change.” 

Chairman Butuer. May I interrupt the speaker? That is not the sub- 
ject of discussion now. The subject of discussion now is the eleven o’clock 
discussion, “Article 19 of the League Covenant.” 

Professor Witson. Well, please count out that time, because I am going 
to speak on both; and I think both of them should go together. 

If you notice in the recent correspondence and in the statements of Mr. 
Hitler, he uses the term “automatic” sanction. The advantage of an auto- 
matic sanction is that it works first and you argue about it afterwards. 
Many of these sanctions about which we have been talking, Mr. Chairman, 
you argue about and then it does not work at all. That, I think, was illus- 
trated this morning. 

Out in one of the Hawaiian Islands, there was a cross-road in regard to 
which they made certain regulations in order to avoid collisions, but these 
did not work. Later on they placed a policeman there. That plan worked 
fairly well, but drivers made remarks to the policeman that were uncompli- 
mentary and they were taken back to town by him to explain their remarks, 
and they were sometimes fined. That went on for a while, and then someone 
decided that what they would like was an automatic sanction and not a 
policeman and not legislation. Therefore, they put a dip of about eighteen 
inches in the road and put a sign five hundred feet away reading “dip 500 feet 
ahead.” On the other side they put a bump and a sign, “bump 500 feet 
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ahead.” They removed the policeman; but the sanction worked every time. 

Chairman Butter. Is there any further discussion? 

Mr. THroporeE Marsurc. In the Bryce Plan, which the American 
League to Enforce Peace followed in this respect—Dr. Wilson was a member 
of that group and will recall it—there was one institution which was not 
adopted at the Versailles Conference, namely, a Council of Conciliation. 
The present Council of the League is quite a different body. They are official 
representatives, and it is more or less an executive body. The element of 
national pride enters in when a question is brought before them. The Coun- 
cil of Conciliation was a large body which had power to hear and make 
recommendations on non-justiciable questions; its sole duty was conciliation. 
You now have the International Court of Inquiry set up by The Hague Con- 
ference of 1899. But that has not been used since the Dogger Bank affair, 
in which, however, it was very effective. Its duty is simply to inquire into 
and bring out the facts; and very often bringing out the facts serves to still 
unjust practices. 

This conciliation body to which I refer is, again, different from an 
arbitration. When you enter into arbitration you arrange the compromis 
and obligate yourself to abide by the decision of the arbitral court. In con- 
ciliation there is simply a getting together through discussing the question 
and bringing out the facts. I think the world will have to come to that 
original notion of Lord Bryce, urged by our American group, and set up an 
International Council of Conciliation. 

Chairman Butter. We still have a few minutes left before time for ad- 
journment. Is there anyone else who wishes to speak? 

Secretary Grorce A. Fincw. Mr. Chairman, encouraged by Professor 
Wilson who was on the platform with me, I would like to ask for a few min- 
utes in which to say something on this subject. 

I do not see that there is much hope for any organization of the world 
which may be made to depend upon the nations agreeing in advance to 
permanent boundary lines or settling any of the other problems which have 
been suggested as being involved in the determination of boundary lines. 
Neither can we ever expect the nations of the world to agree in advance upon 
a code of law. If we expect to postpone the bringing of more order into the 
international world until we can agree in advance upon the law, I think we 
might just as well give up our jobs. Our only safe guide is to try to accom- 
plish in a wider sphere what we have accomplished in our national spheres. 
There are no problems between individuals which cannot be settled by a 
court. We do not recognize any distinction between justiciable and non- 
justiciable questions in our private relationship one with the other. But 
there are many unforeseen disputes which arise for which we automatically 
provide in our courts the method of settlement without anybody knowing 
in advance what the law applied will be. As a matter of fact, that 
is why we go into the courts so many times in our civil litigation, 
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because we do not know what the law is, or we have a mistaken idea 
as to what it might be. 

I think we shall have to depend upon devising some acceptable method 
of settling disputes, no matter what they are, and in doing that I think we 
shall have to eliminate the political element from the body which is set up to 
settle those disputes. To my mind, that is the present great weakness of 
the League of Nations. I think it has referred too many things to the Coun- 
cil of the League. The Council of the League, which is a political body, 
exercises too much jurisdiction over questions which should be submitted to 
some body where international politics do not have too free a play. 

A few Sundays ago I was in Baltimore and took part in an open forum 
discussion on the Italian-Ethiopian dispute. There was a representative of 
Italy there, and practically his only argument was that Italy refused to sub- 
mit the matter to the League of Nations because it was a “packed jury.” 

Professor Fenwick. Do you think Italy would submit to anybody? 

Mr. Fincu. You may answer that in your own time. The same thing, 
to my mind, applies to sanctions. When we apply sanctions in private law 
it is only as a judicial process. When a man commits a murder, we do not 
execute him summarily without giving him a trial at law, except where resort 
is had to lynch law. Sometimes I think we give criminals too much of a 
chance; but we do go through the legal process, and when we finish with the 
accused he has no claim that he did not have his day in court. It seems to 
me we shall have to aim more for that object in any international body 
which decides these questions between nations. 

Professor Fenwick. This is very interesting. Does he think Italy 
would have taken her case to the Permanent Court or to some other body of 
conciliation? Does he think Italy was ready to arbitrate? Does he think 
she really did not want to go to the Council of the League because that was 
a packed jury, but was quite ready to go to any impartial jury? Can he 
suggest any kind of jury Italy would have thought impartial? 

Secretary Fincu. I cannot speak for Italy. I am simply giving the 
objection as given by the Italian representative. I have a suspicion there 
was a great deal in what he said. I do not care to bring up in a thirty- 
seconds discussion the Italian-Ethiopian dispute; but the whole history back 
of it is filled with suggestions that there was a great deal in what the Italian 
said. If they had had some body to appeal to other than their former allies 
in the partitioning of Africa— 

Professor Fenwick. What kind of a body? 

Secretary Fincu. I would say the court at The Hague. If they had 
been called upon to submit their case to a court rather than to a council 
which they considered a packed jury, I think they would have had less ground 
for objecting to the procedure which the world asked them to accept. 

Mr. Marsurc. What Mr. Finch has in mind is illustrated better by the 
Corfu Affair, when Italy said it was beneath her dignity to appear before the 
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Council of the League but was ready to have the matter considered by the 
Council of Ambassadors at Paris. 

Professor Quincy WricHT. Mr. Finch suggested that the trouble with 
Italy was that the jury was packed. I was not aware that Italy had referred 
to any principle of law in her claims to take Ethiopia. It seems to me 
dubious whether she could have appealed to an utterly impartial World 
Court or utterly impartial Hague Tribunal of Arbitration and expect such a 
tribunal to say she was entitled to deprive Ethiopia of her existence as an 
independent State. That was what she wanted. This emphasizes the dis- 
tinction I tried to make between the process of eminent domain in inter- 
national affairs and the process of appeal to law or equity. 

As I conceive it, the only principle Italy might have appealed to was 
that for the good of the family of nations as a whole Ethiopia ought to cease 
to exist, or at least a large part of her territory ought to be transferred. It 
might be there would be some case there. Possibly the Ethiopians are a 
backward people. Sometimes an individual has to give up his farm in order 
to permit a railroad to go through. It might be in the interest of the world 
as a whole that Ethiopia should not continue to exist, or should have her terri- 
tory sacrificed for a broader interest. 

I cannot see how such a principle can be developed in international law 
except by analogy to the right of eminent domain. That means changes 
of rights on the basis of political rather than juridical considerations. After 
all, the final decision as to whether a particular piece of land shall be con- 
fiscated and given to a railroad or the State is a political decision. It de- 
pends upon where you want the railroad or the public building to be. 

Of course, there are certain judicial checks. We might contemplate, in 
international law, that eventually the question of the propriety of the politi- 
cal decision of the League of Nations that this right of eminent domain 
should be exercised, should be placed before a court with the sole issue before 
the court of whether there is an actual showing of public necessity and 
whether there is some material compensation to the country that is required 
to give up a right. But the initial decision, by its nature, is a political 
decision. 

If we are going to meet emergency situations for the preservation of 
peace in the interest of the community of nations as a whole, I think we will 
have to contemplate the recognition of some such principle. 

Chairman Butier. Gentlemen, there is one minute left, and the Chair 
will take that. 

In connection with the citation of rules on the second page of the pro- 
gram I have one suggestion to make to speakers. After many years’ experi- 
ence with the Supreme Court of the United States, I have often been called 
upon to help in the preparation of petitions of certiorarr. Almost invariably 
I turn the petition upside down and put the last point first. Generally they 
work up to a climax. If the speakers who are limited as to time will put 
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their last point first, then they will be able to get off the real gist of their 
remarks and will not be disturbed by having part of their address eliminated, 
perhaps, because of lack of time. 

The rules of this Society are really very strict. They are not limitations 
on the speakers only. The Society has put the limitations on the presiding 
officer. That is the reason the presiding officer has to be strict about the 
time. Presiding officers would be subject to impeachment for violation of law 
otherwise. And you know what happens in cases of impeachment. Even 
so, one may be popular as to six or seven different subjects but may be wrong 
as to one and may be impeached. Therefore I think the presiding officer 
ought to be sympathized with in carrying out the strict rules of the Society. 

The meeting now stands recessed until two o’clock. 

(Thereupon, at 12:30 o’clock p. m., a recess was taken until 2 p. m.) 














THIRD SESSION 
Friday, April 24, 1936, 2 o’clock p. m. 


The Society met, pursuant to the recess, at 2 o’clock p. m., Professor 
GrorGE GRAFTON WILSON presiding. 

Chairman Witson. The session this afternoon is to be international 
both from the point of view of the statement of the problems of population as 
well as from the nature of our first speaker. We are very glad to welcome 
Professor Norman MacKenzie, from the University of Toronto, who will speak 
on “Problems of populations and persons.” 

Professor MacKenzie. I may say that I was a little puzzled as to the 
best approach to this particular problem, whether to deal with it in a general 
way or to take certain specific cases and situations occurring in a particular 
country and apply the general principles, as I understand them, to the par- 
ticular cases. After due consideration, I came to the conclusion that, as the 
other two gentlemen taking part in our discussion this afternoon will probably 
take up some of the particular aspects, it would be better if I in opening kept 
pretty well to the general. 


PROBLEMS OF POPULATION AND PERSONS 


By Norman MacKenzie 


Professor of International Law, University of Toronto 


In discussing these questions, I assume that the general desire is to im- 
prove the position and increase the opportunities of the individual, and at the 
same time to lessen the possibilities of friction and conflict between States, 
in so far as these are the concern of international law; in other words, a con- 
sideration of the rights and duties of individuals and of States in respect of 
these matters, together with such suggestions in the general interests of States 
and individuals as seem feasible. 

There is some question, of course, as to the propriety of considering the 
individual in a paper on international law. But as the individual is in every 
case the ultimate victim or beneficiary of the action of States and of inter- 
national law, it seems desirable to consider every situation and suggested 
change in the light of its effect upon the individual, as well as upon that col- 
lectivity of individuals, the State. An example of the theory that the indi- 
vidual is a proper subject for consideration by international lawyers occurs 
in the sometimes alleged right of the individual to travel freely or to emigrate 
from one country to another. In 1858, for instance, the United States and 
China “proclaimed the inherent and inalienable right of man to change his 
home and consequently recognized the right of nationals of either contracting 
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party to emigrate from or immigrate into the territory of the other party for 
the purpose of visiting the country, or trade, or as permanent residents.” 
Martens, too, in 1883, included among his “imprescriptible rights of man, the 
freedom of emigration and intercourse.” Today, however, it is generally 
agreed that the individual as such has no rights of this nature, although the 
attempt by one State to prohibit the entry into its territories of the citizens 
of all other States would not be in accordance with international practice, 
while the complete prohibition of the entry of the citizens of a particular 
country would be considered an unfriendly act, and would probably entitle 
the “injured” State to resort to reprisals. 

The problems of population, however, either lack of population in de- 
veloping countries like those of the Western Hemisphere during the nineteenth 
and early years of the twentieth centuries, or alleged overpopulation as in the 
case of Italy and Japan today, are essentially the concern of States. In re- 
gard to them, all States insist that they are domestic matters, over which 
they alone have jurisdiction, and this view has been generally accepted. 
Fenwick, for instance, in his recent treatise on International Law states that 
it is a well-established general principle that a State may forbid the entrance 
of aliens into its territory or admit them only in such cases as commend them- 
selves to its judgment. In support of this he cites the opinion of the United 
States courts in the case of Nashimura Ekiu that “it is an accepted maxim of 
international law that every sovereign nation has the power as inherent in its 
sovereignty and essential to self-preservation to forbid the entrance of for- 
eigners within its dominions or to admit them only in such cases and upon 
such conditions as it may seem fit to prescribe.” The International Labour 
Office, too, in its collection of Migration Laws and Treaties gives ample evi- 
dence that this principle is accepted by practically all States. Some of them, 
in their desire to retain control over their man power, even go so far as to 
prohibit emigration from their territories. On the other hand, there is a 
belief that emigration is one of the natural solutions of problems like unem- 
ployment and the pressure of population. This view is reasonably expressed 
by Signor de Michelis in his book World Reorganization on Corporative Lines. 
He states that unemployment ought to be remedied by the normal flow of 
emigration (p. 45), and further that “no one can fail to see what an indis- 
pensable automatic or almost automatic regulator of world economy the 
war has shattered by interrupting the flow of migration.” 

As to which of these two principles, freedom of migration or complete 
State control of migration, is in the interests of the individual and of interna- 
tional society, my own view is—perhaps because I am a citizen of an immigra- 
tion State—that the complete State control of migration is the more desirable 
of these two principles and the only one consistent with the existing state of 
society, national and international. Certainly there would be resentment in 
immigration countries if countries of emigration refused at all times to permit 
their citizens to emigrate to new and developing lands. And it is even more 
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certain that countries with surplus population, will press—particularly in 
times of economic difficulties—for the possession of colonies to which to send 
this surplus population or these unemployed, or for the right of sending them 
to the newer and more sparsely settled lands overseas. But until such time 
as there is a far greater degree of international codperation and control than 
is evident at present, it seems wise as well as certain that countries of immi- 
gration should insist on the right to select as between individual immigrants, 
to discriminate in favor of certain nationalities or races, to deport those who 
prove undesirable or to exclude immigrants altogether. 

Many aspects of this problem of population, such as government encour- 
agement of high birth rates, access to raw materials and markets, tariffs, birth 
control, possession of colonies, and others lie in the fields of sociology, eco- 
nomics or politics, and while they are of the utmost importance, I do not 
propose to deal with them. But in justification of my statement that the 
control of migration by the countries of immigration is desirable in the pres- 
ent state of society, may I point out that the “melting pot” or the juxtaposi- 
tion or intermingling of considerable bodies of persons of differing race, color, 
culture or religion does not necessarily make for an absence of violence or the 
individual good. In support of this may I cite the treatment of the Jews in 
Germany, the Negroes in the United States, Asiatics in both Canada and the 
United States, incidents like the Indian Mutiny, the anti-foreign agitation 
and action in China, the exchange of populations in the Balkans and between 
Greece and Turkey following the war, and the continuing problem of minori- 
ties and refugees in so many European States. Thus, in my opinion, all the 
present day evidence points to the desirability of promoting, in fact permit- 
ting, only the immigration of carefully selected individuals from such racial 
and cultural stocks as seem likely to be absorbed into the life of their new 
home-land with a minimum of friction. This may seem an unfair attitude to 
take in view of the difficulties of the oriental nations facing a world of colonies 
and dominions controlled almost exclusively by “white” nations. But there 
is real doubt as to the importance of immigration as a solution of the popula- 
tion problem, and, as indicated above, it does not always make for peace, 
either national or international. 

Having laid down this general principle of restricted immigration, may I 
make a few detailed suggestions of a practical nature. 

The first, that while insisting on the right to control and exclude immi- 
grants, every consideration in legislation, administration, and practice should 
be given to tourists, business men, students, and others, the nature of whose 
residence within a country is of a temporary character. 

Second, that, if at all possible, no complete prohibition of any nation or 
race be made, but that when it is thought desirable strictly to limit or prohibit 
the admission of immigrants of a certain race or nation, this be done by means 
of an arrangement commonly known as a “gentlemen’s agreement.” 

Third, that complete equality of treatment and opportunity, in so far as 
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this can be provided by law, be guaranteed to all immigrants who are admitted 
into a country. Practical illustrations of what is involved in these sugges- 
tions will occur to every one, but may I emphasize in particular the Chinese 
Immigration Act, so-called, in Canada, which is in fact an exclusion act and 
notoriously discriminates against the Chinese as compared with the Japanese, 
who are dealt with under a gentlemen’s agreement; the discriminations of a 
legal character imposed upon all orientals of Asiatic origin in Canada, and in 
particular in the Province of British Columbia, in respect of naturalization, 
the franchise, admission to certain of the professions, and into certain indus- 
tries; and while it does not become a guest to comment in critical fashion upon 
the laws of a friendly State, may I suggest that your treatment of the Chinese 
and Japanese is not all that it might be in this respect. Better far, in my 
opinion, to prohibit the entry of such immigrants altogether than to make of 
their presence an open sore within the State and internationally by refusing 
to accord them equality of status and opportunity when they have been ad- 
mitted. One other point might be noted, though it, like birth control, is a 
problem of sociology rather than law, and that is the refusal to admit females 
of certain races, while continuing to admit males. This almost certainly 
makes for immorality and is likely to arouse race antagonism. 

If the “gentlemen’s agreement” seems undesirable or politically impos- 
sible, attempts should be made to negotiate a treaty with the country or coun- 
tries whose nationals are deemed undesirable for immigration purposes with 
& view to arranging complete equality of treatment for the nationals of the 
excluding and the excluded States. The purpose of this would be to lessen 
the sense of insult or affront, and to increase the numbers of those in more 
desirable categories, such as business and professional men, students and 
tourists, who might visit each other’s countries for an arranged period, and to 
simplify the formalities of entry and travel of such classes. In view of the 
fact that discrimination often continues against such groups even after they 
are naturalized, or become citizens through birth, it is worth examining the 
possibilities of an arrangement by which both States would agree to exclude 
each other’s citizens from the classes of those who can acquire each other’s 
nationality. These would then continue to come within the terms of the 
suggested treaty in respect of their rights and treatment. 

On the other hand, if standards of the kind I have suggested are to be 
observed by immigration countries, there is a corresponding duty on the part 
of countries of emigration. The first is, the recognition of the fact that immi- 
gration countries have social and economic problems of their own, and are 
not to be considered as dumping grounds for the criminally inclined, the 
physically or mentally unfit, or the unemployed; and that immigration coun- 
tries have the right to exclude or return within a reasonable period (say five 
years) those who prove undesirable. Second, that the emigrant leaves his 
homeland to establish himself in a new country, and while it is inevitable that 
certain loyalties should persist, emigration countries should recognize the 
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nature of his relationship to his new home and the duties that this carries 
with it. This conflict of duties or loyalties occurs in a variety of cases, the 
most common of which are in disputes over naturalization and nationality, 
military service, dispatching or taking out of the country of money earned 
within it, and participation in political movements having their origins in the 
emigration countries. 

In the main, the problems arising out of naturalization and military 
service have been dealt with on a basis of compromise. But there is a case to 
be made for those who question the right of an emigration nation to order its 
nationals—immigrants resident in another State—to report for military serv- 
ice. However, since the emigration State cannot take steps to enforce its 
demands on its former citizens, this problem is not serious save in cases where 
the immigrant returns on a visit to his country of origin, when he may be 
arrested for desertion or otherwise dealt with. 

Problems arise, too, in the case of countries which refuse to recognize 
the right of expatriation on the part of its citizens or their children. Here, in 
my opinion, the claims of the immigration country are dominant, and should 
be upheld in all cases, even those in which an individual may have emigrated 
to avoid military service. 

The dispatch of earnings by the immigrant to the homeland while it may, 
and probably does, adversely affect the community in which he lives, may be 
in the general interests of both emigrating and immigrating countries, in that 
it may help to equalize unfavorable trade balances and improve economic 
conditions. 

Examples of the injection of political issues of foreign origins into immi- 
gration countries have been common enough since the war, and have their 
origins in the conflicting forms and theories of government which exist at 
present, notably democracy, fascism, nazi-ism and communism. Within the 
last two months the actions of both the German and Italian Consuls-General 
in Canada were under fire in the House of Commons at Ottawa. The Ger- 
man official was exonerated in that his actions were confined to notification of 
German citizens in Canada to register themselves for military service, but the 
Italian official received a severe reprimand. The activities of the com- 
munists, too, have been a constant source of irritation to rightist governments 
everywhere. Obviously if countries expect to be accorded the privilege of 
sending their citizens to other countries, they must refrain from interfering 
with the politics and government of those countries. 

Turning now to another aspect of this question, namely, deportation: 
In principle, this is a right which all States insist on and all States concur in, 
but it is one which should be carefully restricted both in the interests of indi- 
viduals and of good relations between nations. In the first place, there should 
be a limit to the period within which an individual can be deported. I have 
in mind, for instance, the statement of a former Minister of Immigration in 
Canada made to me, to the effect that although he was a British subject by 
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birth, and had resided in Canada for some forty years, he was in certain cir- 
cumstances still liable to deportation. The law has since been amended in 
this respect, but aliens, and even naturalized citizens whose certificates may 
be cancelled, are still liable to deportation for certain causes, at any time. 
This right or power has been particularly open to abuse in recent years be- 
cause of its use in getting rid of unemployed and those whose political views 
are not in accord with the government of the day. The many cases of com- 
munists and other radicals who have been deported are common knowledge, 
as are the difficulties often arising because of the breaking up of families 
owing to one of the parents being deported. 

Certain suggestions occur to me, which might improve the situation in 
respect of deportation, among them: The establishment of a definite period 
(say five years) within which every immigrant might be deported for reason- 
able cause, but after which he would not be liable on any grounds whatever 
save fraudulent entry into the country. Another is according the deportee 
the option of being sent back to some other country than the one of his origin, 
provided always that there is another country prepared to receive him. This 
is particularly desirable when the deportee’s political views are at variance 
with those held by the government in the country of his origin. At least two 
cases occur to me, of communists deported from Canada to Germany and 
Yugoslavia, respectively, whose future on their return was at best a very 
hazardous one. 

Leaving the question of immigration and deportation and turning to that 
of nationality, one finds three principal issues—naturalization, double na- 
tionality, and statelessness, which cause difficulty and lead to confusion. 
Naturalization has already been referred to in connection with immigration, 
and I propose to do no more than make two or three suggestions in regard 


1 One peculiarity of the Canadian law is perhaps worth mentioning. It arises out of the 
existence of three different and in some respects conflicting statements on somewhat the 
same subject. The first is the Immigration Act, which defines Canadian citizen, Canadian 
domicil, and authorizes the immigration authorities to exclude or deport certain classes of 
individuals. The second is the Naturalization and Status of Aliens Act, which defines 
British subject and provides for the naturalization of aliens. The third is the Canadian 
Nationals Act which defines Canadian nationality. The conflict is due to the fact that (a) 
while all Canadian nationals are British subjects, all British subjects are not Canadian 
nationals, (b) while all Canadian citizens are British subjects, neither British subjects nor yet 
Canadian nationals are necessarily Canadian citizens, and both, under the terms of the Im- 
migration Act, may be kept out of Canada. One rather unusual result is that a Canadian 
citizen, either British born (outside of Canadian territory) or a citizen by naturalization, who 
leaves Canada and resides for a period of twelve months or longer in a foreign country— 
usually the United States—and who falls foul of the authorities there who proceed to deport 
him, may be refused admission to Canada because he has lost his Canadian domicil. How- 
ever, as he retains his status as a British subject, he cannot in the case of naturalized citizens 
be sent back to his country of origin. The result is that Great Britain may find him landed 
on her shores, although he had never spent a day in that country in his life. This is, of 
course, absurd, and should be speedily rectified by the amendment of the Canadian legisla- 
tion in question. 
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to it. The first is that naturalization be made as simple in requirements and 
as easy to obtain as possible, while maintaining adequate standards of intelli- 
gence and character. I have in mind particularly the discrimination often 
made on the grounds of race, or belief, in certain countries. I suggest this 
because I believe that every resident who intends to make his home 
in a community and nation, owes it to himself, to the community and 
to the nation to assume as speedily as possible the obligations of citizenship. 
The second is that naturalization once conferred shall not be withdrawn or 
cancelled, save for fraud in obtaining it or at the request of the naturalized 
citizen, and because of some fact, such as his return to his country of origin, 
which seems to make this desirable. The third is that naturalization, when 
properly conferred, be recognized for all purposes by the country of the 
alien’s or immigrant’s origin. Even though this might lead to attempts to 
evade military service or other obligations to the State by means of immigra- 
tion, it seems in the general interest. 

Mention should perhaps be made of the practice of certain governments 
in imposing citizenship upon residents, or even non-residents in certain excep- 
tional cases, by the operation of law and without the consent of those affected. 
This naturally lends itself to friction and confusion, and should not be resorted 
to save with certain safeguards, e.g., that it should apply only after a definite 
period of residence of considerable length and after the individuals in question 
had been given the opportunity of returning to their country of origin. 

Double nationality usually arises out of a conflict of laws regarding the 
nationality. of married women, the principle of the lex loci, and the lex 
sanguinis as applied at the time of birth, and in certain cases where expatria- 
tion may be denied by a country of origin. This is not always a hardship, and 
may even be an advantage, save in time of war, but it is a problem which 
should be settled, and settled in my opinion in favor of the country of domicil, 
where this is possible. 

Amendments to national legislation in line with the Hague codification 
proposals of 1930 will go a long way toward taking care of those cases of 
double nationality or statelessness arising out of the conflict of laws con- 
trolling the nationality of married women. 

The desire of certain States to retain control over their nationals and to 
refuse them the right of expatriation is another source of difficulty and should 
be abandoned, if these States expect others to receive their citizens as perma- 
nent residents. The practice of imposing the nationality of origin upon the 
naturalized citizens of other States who return to and have resided in their 
country of origin for short periods, is another leading to confusion, but in both 
these cases the difficulty can be lessened or avoided if the individuals in ques- 
tion do not return to their country of origin. Statelessness, however, has be- 
come a serious problem, particularly since the war, and is assuming even 
greater proportions in view of the tendency of certain governments to dena- 
tionalize classes of its citizens at home or abroad, of which it does not approve. 
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The action of the Russian Government in denationalizing two millions or 
more of its former nationals, refugees in other countries, and the recent action 
of the German Government in its denationalization of Jews and others, both 
within and without Germany, is particularly to be deplored in that it affects 
such large numbers of individuals. 

It is questionable, too, whether it is within the competence of a State 
legally to do this in view of the general understanding under which States re- 
ceive aliens, namely, that they may deport them to their country of origin 
if they sowish. Further, it is contrary to the duty which a State may be said 
to owe to its nationals. At the same time it is practically impossible to pre- 
vent such action, particularly if the individuals in question have already been 
admitted to other countries, and are refused readmission to their countries of 
origin. It might give grounds for reprisals, however, in the form of a re- 
fusal to admit any further citizens of the denationalizing State. Perhaps the 
best immediate remedy for this situation is an extension of the system of the 
Nansen passports, together with a more general recognition of the status 
which that passport confers, for the purposes of residence and travel. 

This whole problem of émigrés and refugees is a very difficult one and 
there is little that one can suggest, save to approve of the assistance offered 
the unfortunate victims by the citizens and governments of other countries. 
The logical solution would seem to lie in international codperation and action. 
This codperation would be directed to exerting pressure upon the government 
or governments responsible for the creation of the problem—but this might 
well increase rather than mitigate the suffering of the victims—or to organiz- 
ing relief or colonization projects as, for example, in the cases of the Greek 
refugee relief, the Armenian relief, the settlement of Jewish refugees in Pales- 
tine, and the remaining Assyrians in Syria. All of these are obviously pallia- 
tives, but until such time as the international society is organized in a way to 
permit real pressure to be brought to bear upon an offending member, any- 
thing else seems of questionable value. 

There is of course the possibility of improvement by means of interna- 
tional agreement along the lines of the minorities treaties,—which brings me 
to the problem of minorities. Here one should make a distinction between 
what I term “historic” minorities, and “incidental” minorities. To cite exam- 
ples, the French Canadians in Quebec are what I term an “historic” minority ; 
the representatives of the fifty or sixty races or groups that one finds in almost 
any Canadian or American city are what I term “incidental” minorities. To 
try and deal with these problems in the same way, or even to try and deal 
with either of them on the same basis as the minority problems of Europe, 
many of which came into existence as a result of the war and of the Peace 
Treaties, would be, in my opinion, a mistake. The desirable solution seems 
to lie in the methods followed in Great Britain (in dealing with the Scotch, 
English and Welsh), in Switzerland, in Belgium, or in Canada, where, while no 
one would suggest there is not a problem, the problem has been dealt with by 
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considering the minority as an integral part of the nation; and after guarantee- 
ing them certain rights by law or practice in regard to language, religion, 
education, or other matters, trying to forget that they are a minority or any 
different from other citizens. In the case of “incidental” minorities, apart 
from guaranteeing them equality before the law, and freedom from discrimi- 
nation in law or practice (where possible), no particular attention should be 
paid to them, and certainly no attempt should be made to guarantee them 
special linguistic or educational rights, for this would create intolerable con- 
fusion. 

The minorities created by the war are guaranteed protection by treaties 
and by the right of appeal to the League of Nations. This was an attempt to 
deal in a legal and administrative way with a problem affecting the peace of 
nations and the welfare of individuals. It has been criticized on at least two 
grounds; one, that put forward by Poland in denouncing her minority obliga- 
tions to the effect that this was a discrimination against Poland, as compared 
with certain other countries, and in this sense a derogation from her sover- 
eignty. She proposed a general international minority treaty to which all 
nations would be parties to replace it. This, because of the differences in the 
minority problems themselves, and in the different countries, does not seem 
either feasible or desirable. A general international obligation to treat all 
aliens and even all citizens without discrimination, would be a good thing, but 
the problem of minorities is a special one requiring special treatment. The 
second criticism is contained in the statement sometimes made that the recog- 
nition and protection of minority rights internationally, particularly when the 
minority is related to an important neighboring State, tends to become a 
source of friction between the two States interested and to prevent or delay 
the codperation of the minority and majority groups within a State. Both of 
these criticisms are worthy of serious consideration, for the problem of minori- 
ties is a problem affecting the welfare of individuals and the peace of the 
world. It requires special consideration and, in my opinion, the attempt to 
deal with it internationally, while far from perfect, was a step in the right 
direction. 

The only other question I propose to touch upon is that of the legal status 
of the alien within a State. As pointed out above, this varies from country 
to country and within countries, depending on race, color, cultural back- 
ground, economic standards or some other distinguishing factor. I do not 
propose to deal with these, save to suggest that it would contribute to the 
solution of our problem and the attainment of our goal were we to eliminate 
discrimination in law between alien and alien, and to provide equality of 
treatment before the law in respect of the protection afforded persons and 
property, including relief to the indigent and unemployed as between all 
classes of citizens and between citizens and aliens. 

In conclusion, I would like to make a general suggestion as to the methods 
of dealing with these problems, and of assisting in their solution. As I have 
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already pointed out, practically all of them arise and exist because of con- 
flicts between sovereign States as to their respective rights and obligations. 
The most direct and effective remedy is to have the necessary or desired 
changes made in national legislation. As it is desirable, however, that this 
legislation should have some degree of uniformity, the methods and prac- 
tices of the International Labour Organization, and of the States members of 
it, in respect of conventions on social and industrial questions, suggest a valu- 
able procedure. That is to convene an international conference or series of 
conferences of experts and representatives of governments who should draw 
up draft conventions on these topics. These conventions would then be sub- 
mitted to the governments with a view of having them form the basis of 
amendments to national legislation. 

In default of some such arrangement, the members of our profession, 
through their professional organizations and societies, can be of assistance in 
drawing up and making public such proposals as seem likely to be adopted by 
governments faced with the solution of these problems. 


Chairman Wuson. The discussion will be opened by Mr. Durward V. 
Sandifer, Assistant Legal Adviser, Department of State. 

Mr. Durwarp V. Sanpirer. A learned member of this Society who has 
had the experience of attending most of the meetings since the organization of 
the Society, button-holed me last night to offer a little advice to a neophyte 
on leading discussions before the American Society of International Law. He 
said, “Now, the thing for you to do when you get up there is to tear right into 
the speaker. It doesn’t make any difference what he said; just rip his speech 
to shreds and jump onto him on all fours, and in that way you will stimulate 
discussion.” I considered that very good advice and thought I would be 
able to follow it; but, unfortunately, I find I do not differ so violently on a 
sufficient number of points as to enable me to pursue such a belligerent pro- 
cedure. However, perhaps there are some in the audience who will be able 
to make up that deficiency. 

I have been greatly interested in listening to what Professor MacKenzie 
had to say in his very able and practical analysis of this rather broad and 
abstruse question, yet at the same time a very practical question, and to 
note that one striking fact is implicit in practically every point that he raises 
and practically every point that he discusses, and that is that the problem 
with which we have to deal in this field is not what international law pro- 
hibits, but what it permits. In other words, the problem with which we are 
faced is the regulation of all these questions, as Professor MacKenzie very 
well pointed out, by national legislation. He even went so far to suggest 
that probably the only solution is by securing uniformity in national legisla- 
tion. But he pointed out that what we have to deal with here, or what seems 
to me to be clear from his analysis, is a virtual absence of international law, 
the States acting with practically unlimited power in most of the important 
problems. 
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Therefore, what we have to consider is what rules might be developed 
internationally, or what it might be desirable to develop or possible to de- 
velop where agreement might be reached. I am not saying that there is 
no international law in the field of immigration or emigration. But in the 
principal problems there is a decided absence of international law limiting 
the power of States. However, I do not consider that deficiency as im- 
portant as it may be considered by some people. I want to suggest that 
it seems to me when you come to consider the extent to which these problems 
serve as a hindrance to peaceful change, the importance of a number of these 
problems has been greatly exaggerated as the cause of war or as an obstacle 
to peaceful change. 

In the first place, in opening his discussion, Professor MacKenzie made 
an analysis of or discussed two conflicting principles. On the one side he 
speaks of the right, or the alleged right I believe he said, of the individual to 
move from place to place and his right to emigrate. On the other side there 
is the insistence of sovereign States that questions of immigration or emigra- 
tion or regulations or laws with respect to nationality are domestic matters 
and that they have an unlimited right to control what persons shall come 
in or leave or be expelled or be deported from their territory. A survey of 
the various laws of States all over the world reveals the astonishing extent 
to which States have shifted to an emphasis on the second principle that 
Professor MacKenzie discussed. 

Recently I examined reports from American consuls from sixty or 
seventy countries which were received in the Department of State concern- 
ing the limitations or regulations covering the right of aliens to work in 
foreign countries. In examining those laws and regulations I found that 
in practically every State, with the exception, perhaps, of some Latin Ameri- 
can States, that there are regulations of varying degrees of strictness limiting 
the right of aliens to work. In practically every State aliens must secure 
work permits; and in most cases those permits are not granted unless it can 
be demonstrated that the alien will not compete with national laborers who 
are available. 

In an article in the American Journal of International Law for October, 
1932, written by Mr. Harold J. Fields, Executive Director, National League 
for American Citizenship, in which he pictures very graphically the closing 
doors of immigration all over the world, he shows that in Europe the doors 
are practically closed, and in the United States they are closing, in South 
America there are increasing restrictions, and in Asia and Africa they are 
open to some extent. Mr. Fields says: 

As I look at the regulations of the countries of the world affecting 
immigrants, I see in my mind’s eye the building up of walled-in coun- 
tries, much like the wall-encircled towns of the medieval period... . 
The development of international interests in our economic world seems 
to have sagged. In a sense, we are reverting to that stage in our history 


when our concerns centered solely around each of ourselves, nor took 
into account the needs of others. 
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In other words, restriction is the order of the day. Therefore, I suggest 
two questions for your discussion, or one question stated in two different 
ways. Is international law an obstacle to peaceful adjustment of conflicting 
interests to the extent to which it permits legal obstacles to be placed in the 
path of a free movement and exchange of populations? Is fluidity of move- 
ment the solution of population pressure and the threats to peace which 
arise out of such pressure? 

If I understand Professor MacKenzie correctly, he answers both of 
those questions in the negative. He advocates that the right to regulate 
immigration should be definitely in the hands of the States, and believes that 
that is proper. He says that the intermingling of large bodies of persons 
of differing race, color, culture or religion does not necessarily make for the 
maintenance of peace or the individual good, and that there is real doubt 
as to the importance of immigration as a solution of the population problem, 
and that it does not necessarily make for peace. 

Plenty of support can be found for that view. Sir Norman Angell, in 
a recent study on Raw Materials, Population Pressure and War, concludes 
that emigration can never be anything but at best a temporary palliative 
of the population problem, and asserts that practically every authority who 
has studied the question subscribes to this view. Professor MacKenzie, on 
the other hand, has quoted an Italian writer who states exactly the opposite 
view. 

In looking through a book by E. F. Penrose entitled Population Theories 
and their Application, with special reference to Japan, I ran across this 
statement: 


The population problem in Japan will be most acute in the next 
two or three decades; after that the situation will be considerably eased. 
Imperialistic expansion can do little or nothing to improve, and it is 
possible that it may considerably aggravate, population difficulties in 
their most acute stage. On the other hand, expansion of exports, which 
also involves an expansion of imports that benefits other countries, 
would provide an adequate working solution of the problem. (p. 335.) 


In other words, population pressure as a cause of war is greatly exag- 
gerated. It is not, in my opinion a principal or primary cause of war except 
when complicated by other factors. 

Now, can anything be done about this matter through the medium 
of international law? Does law offer any solution of this problem? 

Professor MacKenzie has suggested three important lines of develop- 
ment, I think, and I would suggest that these three proposals he makes be 
erected into rules of law through international agreement, probably a con- 
ventional agreement through the procedure he outlined. 

He suggests, first, that there should be a minimum of restriction of the 
movement of commercial people, business people, students, teachers, tourists, 
etc. The necessary exchange of ideas and goods should proceed without re- 
striction. Second, that no complete prohibition of immigration of any one 
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race be imposed. I heartily endorse that. Third, that equality of treat- 
ment be accorded to all aliens, regardless of race or nationality. I think 
that is the most we can hope for at the present time. But if we could obtain 
agreement on those rules, it would go a long ways towards removing serious 
aspects of friction in this field. 

One other problem which Professor MacKenzie discussed that I hoped 
to have time to discuss was that of expatriation. Professor MacKenzie says 
that if new legal rights are to be granted to peoples from countries of emigra- 
tion, those countries will also have to accept new obligations. Of all the 
questions he discussed in that connection, I think that of expatriation is the 
most important as a source of difficulty and friction. I do not mean to say 
that the refusal of so many countries to recognize the expatriation of their 
nationals by naturalization in another country, except by consent, is a cause 
of war. It is, however, an irritant poisoning the relations of many States. 
In Europe, with countries living in such close contact, it is a source of real 
danger. In the United States it can be and has become so. Hyphenated 
citizens were not a creation of the World War. They exerted a tremendous 
influence on American policy then. They do now again with Europe seething 
with political unrest. 

The source of difficulty is political. States hang on to their citizens 
because they want man-power. The ones with so-called “over-population” 
are most reluctant to relinquish claim to the allegiance of potential soldiers. 
Nevertheless, unlimited recognition of the right of expatriation would exert 
a real influence in inducing States to permit greater freedom in immigration. 
Even if it did not accomplish that, by eliminating contention and recrimina- 
tion over questions of military service and protection it would perform a 
vital service. 

The experience at The Hague Conference of 1930, however, shows the 
difficulty of agreement on such a principle. Article 7 of the Convention on 
Certain Questions Relating to the Conflict of Nationality Laws adopted 
there, deals with expatriation permits and by implication recognizes the 
propriety of States requiring such permits as a prerequisite to loss of nation- 
ality through naturalization abroad. Such a principle marks retrogression, 
not progress, and is an obstacle to peaceful change. 

Correlative with the principle of expatriation, however, is the question 
of the termination of nationality of naturalized citizens who go back to their 
native countries to reside; and if States of emigration are to recognize the 
right of expatriation, the States of immigration must at the same time, when 
those nationals go back to their native States, recognize that their naturali- 
zation accomplished thereby must be terminated if the person takes up a 
permanent residence in that State. It has been very difficult for the United 
States to secure agreements and naturalization treaties eliminating the prob- 
lems of military service because of the fact that we have no satisfactory 
means of terminating the nationality of naturalized citizens. 

I think an agreement on the general principle of expatriation would go 
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far towards removing the friction arising out of those cases where persons 
become naturalized in a foreign State without losing their original nationality. 

I had planned to say a word about the matter of statelessness, but I 
believe Professor Preuss intends to discuss some of the matters I had in 
mind in that connection. 

Chairman Witson. The next speaker will be Mr. Lawrence Preuss, 
Assistant Professor of Political Science, University of Michigan. 

Mr. Lawrence Preuss. I shall accept the suggestion made by Pro- 
fessor MacKenzie in discussing rather more specifically some of the problems 
which arise out of statelessness resulting from legislation imposing denation- 
alization as a penalty for political crime. 

In no field of international law is the State more firmly entrenched be- 
hind its bulwarks of sovereignty than in that which relates to immigration, 
naturalization, citizenship and deportation. The right to control the com- 
position of its own population, to determine the elements which shall 
go to make up its citizenry, and to eject those deemed inimical to the national 
interest, has been deemed so elementary as to be erected into a so-called 
fundamental right. The present-day insistence that questions of persons 
and populations fall within the sphere of domestic jurisdiction is merely a 
juridical expression of the heightened post-war nationalism and exclusivism 
which have raised grave and apparently insoluble problems in the field of 
the law of nationality. Nowhere are the effects of nationalism and political 
intolerance more evident than in the legislation now in force in several Euro- 
pean States, whereby several millions of persons have been rendered state- 
less as a penalty for their failure to entertain the same political ideas as 
those of the government in power. The first wave of stateless refugees was 
cast upon foreign States as the result of the decrees of the Soviet Union and 
the Turkish Republic in the period immediately following the War. A 
second was caused by similar laws of Fascist Italy which provide for the 
denationalization of anyone who commits or assists in committing abroad 
an act directed towards the disturbance of public order in the kingdom, or 
from which may result damage to Italian interests or diminution of the good 
name and prestige of Italy, even though such an act does not constitute a 
crime. 

Finally, Nazi Germany, in pursuance of its racial and totalitarian policy, 
has created a group of about 90,000 refugees, who are in fact stateless since 
deprived of diplomatic protection, and, in addition, about 5,000 stateless 
persons by application of a law of July 14, 1933, which provides for the 
withdrawal of German nationality from those who have by their conduct, 
contrary to the duty of fidelity to the Reich and the people, injured German 
interests. 

A new wave of emigration coinciding with the period of general economic 
distress thus gives rise to an international problem of grave concern to every 
country called upon in the name of humanity to receive these refugees. Does 

















101 


international law interpose any obstacle to such denationalization? Does 
it affect any solution to the problems thereby created? 

It appears from the deliberations of the first Codification Conference, 
held at The Hague in 1930, that such action is within the competence of 
each State. So strong is the demand that this competence, this sovereignty, 
remain unimpaired that even the French delegate refused to join in condemn- 
ing denationalization imposed as a penalty. And France has been the prin- 
cipal host to political refugees. Perhaps it could be branded as internation- 
ally illegal, as constituting an abuse of rights, since denationalization of 
citizens abroad impairs the right of the State of asylum to exercise its un- 
doubted right of expulsion. 

But even supposing that compulsory denationalization constitutes an 
international delinquency, this would advance us little toward the solution 
of the problem. For the State of asylum to insist upon its right to deport 
to their country of origin persons rendered stateless for political reasons 
would be to deny an elementary humanitarian duty expressed in the general 
rule that political refugees will not be extradited. What country of demo- 
cratic government would expose a German refugee to the rigors of a German 
“re-education camp”? 

Mr. James A. McDonald, in his letter of resignation as High Commis- 
sioner for Refugees (Jewish and others) coming from Germany, to the Secre- 
tary General of the League of Nations, has suggested a friendly but firm 
intercession with the German Government on the part of other States. 
There is ample precedent for humanitarian intervention, but can anyone 
familiar with the temper of the present government doubt that such inter- 
cession would render the condition of the refugees worse? A humanitarian 
appeal is necessarily based upon the assumption that considerations of 
humanity, of belief in the value of the human personality, irrespective of 
race or political creed, are entertained by the government to which the appeal 
is made. A common moral basis for a humanitarian settlement as between 
the States which have received these refugees and those which have created 
them is altogether lacking, and with it is lacking also the basis for a conven- 
tional regulation of the subject. Indeed, many will say that a conventional 
arrangement on so highly a “domestic” subject as that of nationality, if 
made with certain governments highly jealous of their sovereignty would 
prove quite as futile as other political agreements have been. 

It seems to me that the problem is one to be settled among those States 
which do not subscribe to the notions of political intolerance which have 
created refugees. And yet there has been discernible an altogether natural 
tendency in these States to curtail the rights of asylum in yielding to eco- 
nomic necessities of their own. At the meeting of the Council of the League 
of Nations last January the French delegate warned that any increase in 
denationalization would be followed by a reduction in the number of im- 
migration permits issued to German nationals. It is to be noted also that 
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German refugees have not yet received as favorable a status as Russian and 
Turkish. 

The status of stateless refugees will come up for consideration at an 
international conference to be prepared by the next Assembly of the League. 
Vexing problems will arise which can only be settled by substantial sacrifices 
by the principal countries of refuge. The problem, I believe, cannot be 
“tackled at its source,” as Mr. McDonald suggests. That would involve, 
for the countries which have created the refugees, the acceptance of a liberal 
humanitarian morality at variance with their “world-view,” and emphati- 
cally repudiated by them. It can be solved only if the democratic nations 
will prove by their own conduct that their humanitarian professions are not 
mere words. 

Chairman Witson. We are now at the point where there is to be a 
discussion from the floor, and, if I might be permitted to suggest it, I think 
Professor MacKenzie could help us a bit. He said there was not a govern- 
mental disapproval of the conduct of the Germans, but there was a disap- 
proval of the conduct of the Italians, if I understood him correctly. Will he 
kindly tell us just what the Italians did? I think it will help us a little in 
our discussion. 

Professor MacKenzie. The Italian Consul General, in a speech de- 
livered to an audience in Canada composed of naturalized and non-natural- 
ized Italians, made certain statements as to the attitude of the Canadian 
Government in relation to the League of Nations, which the Canadian Gov- 
ernment considered to be an attempt to interfere with the policy of that 
government. The Prime Minister said that had it been done by a Minister, 
that is, by a diplomatic official, it might well have been a matter leading to 
his recall, but that as it was done by a consular official who was not in quite 
the same capacity, he thought his (the Prime Minister’s) statement would be 
sufficient notice to him to ensure that he would not repeat his remarks. It 
was of that nature. 

Chairman Witson. As I understand it, the action of the German con- 
sul-general was merely one requiring registration of German nationals. 

Professor MacKenzir. Exactly, and the Prime Minister reported that 
such action was in line with accepted principles of international law. 

Chairman Witson. That is what we permitted during the war; and the 
representatives even gave them their fare home, provided they wished to 
register for transportation without enlistment. 

We are now ready for discussion from the floor. We can have three 
speakers if each one takes five minutes, or five speakers if each one takes 
three minutes. 

Mr. STEPHEN Pan. I am very much interested in the speech of Profes- 
sor MacKenzie, and especially am I interested in the problem of the so-called 
Immigration Act. I would like to make it clear, however, that I have no 
special feeling of resentment concerning the act. I am simply discussing 
this problem from a purely academic point of view. 
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I would like to invite your attention to a consideration of international 
justice and equity. You are speaking of some sort of “undesirable element” 
concerning the immigration laws. I cannot find any special justification 
for this phraseology, in spite of the fact that each nation is competent to 
judge its own national problems. You can forbid certain elements entering 
your country. That is within the sovereignty of each nation. However, 
any regulation should not be harmful to other nations. One of the reasons 
why President Roosevelt has repeatedly said that the United States should 
retain a “good neighbor policy,” is, to a certain extent, because he recognizes 
that a nation’s welfare depends largely upon the welfare of its neighbors 
also. In other words, the welfare of your neighbor has a great deal to do 
with your own welfare. And I wish you would consider that, if you are 
trying to impose any regulation of immigration, you should be able to find 
some regulation which would be equitable to all races and colors. You might 
refer to a certain people whose customs are not the same as yours. That 
may be true. But this cannot solve the problem, because one man may be 
adaptable to a certain environment after residing in your country for a 
period of years. And when you are speaking of an “undesirable element” 
I would like to ask you, ladies and gentlemen, have the Chinese committed 
any serious crimes in this country? No, they have not. I am not accusing 
any other nationals of committing such crimes in this country. But I simply 
want to make clear that the Chinese have not committed them. And I wish 
those fair-minded international lawyers would uphold international justice 
and equity, when they are trying to deal with a problem, they should con- 
sider the question under the principle “Do unto others as you wish others 
to do unto you.” That is a principle of Chinese philosophy too. 

Mr. Lerrur Macnusson. Would it be out of order to call attention to the 
fact that many of our population frictions at the present time are due to 
circumstances which cannot be found in international law, of course? Many 
of these frictions and difficulties exist in the economic sphere. And when 
we have this blessed day of economic recovery, whether it is sixty days or 
sixty years around the corner, some of those frictions, of course, will have 
disappeared and a great many population problems will be solved. 

Clearly the movement is not in the direction of liberalization of im- 
migration controls; it is rather the other way. But may we not ask for more 
certainty in some controls? 

In the actual regulation and control sphere the difficulty lies in the fact 
that the governments themselves have not been willing to accept their prob- 
lems and their responsibilities explicitly. We are a country of immigration. 
We invite people here. We examine them carefully: medically, socially and 
morally. Over in Europe we sign on the dotted line. They are reinvesti- 
gated when they come over here and somebody signs on the dotted line, and 
presumably these people are here to stay. But, no, they are not. We have 
not accepted our responsibility. We say if they commit a crime or misde- 
meanor within so many years we will deport them. If it were an American 
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citizen we would put him in jail for his crime; he would pay his penalty and 
that would be the end of it. 

We still have not accepted our responsibility fully and whole-heartedly, it 
seems to me, and made the admission once and for all; we have not really 
honored our signature. That is not a charge that applies only to the United 
States. One can cite the United States merely as anexample. Every country 
utilizes this subhuman, antiquated, feudal or medieval process of deportation, 
and in that way is refusing to accept the responsibilities of sovereignty. 

Chairman Wison. Is there any further discussion of the subject of 
problems of populations and persons? If not, I would like to call Mr. Garner 
to the Chair to proceed with the second part of the program. 

(Professor James W. GaRNER now presiding.) 

Chairman Garner. We have now arrived at the second part of the 
afternoon’s program. The subject now open for consideration is entitled 
“Problems of markets and raw materials.” Professor John B. Whitton, of 
Princeton University, will deliver the opening address. 

Professor Joun B. Wuitton. I must confess that I am rather terrified 
at the breadth of this tremendous question which I am supposed to cover 
in twenty minutes, especially since I am being forced against my will to 
venture into a new field. In fact, a disconcerting characteristic of inter- 
national law is that its problems stretch forth into many fields, as for example 
history, politics and economics. When I was a student at the University of 
Paris, one of my friends, an Italian student, used to say that international 
law was largely poetry. And apparently the Italian Government considers 
it so today. In my paper I do not have to go quite so far afield, but as 
economics is by no means my forte, if I find myself mired in this rather unfa- 
miliar ground, the fault must be ascribed, at least in part, to the program 
committee. 


PROBLEMS OF MARKETS AND RAW MATERIALS 


By Joun B. WuitTtTon 


Associate Professor of Political Science, Princeton University 


Raw materials and markets constitute one of the great problems of inter- 
national society. This is obvious. No one can deny that the search, by the 
States of the world, for adequate supplies of raw materials which they need 
or think they need, and their efforts to assure an outlet for the goods they feel 
they must sell, have been one of the foremost causes of international friction, 
colonial rivalry, aggressive imperialism, and even war itself. The possession 
of raw materials and markets ordinarily means wealth. The struggle for 
wealth, in a society constituted like ours, is as natural for nations as it is 
inevitable for individuals. In the one case as much as in the other, such 
search for wealth is marked by tremendous competition which is bound to 
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become ruthless when the following two factors are present: first, a scarcity of 
such riches; second, an absence of organized law. 

Any gold rush on the frontier of civilization offers proof of this assertion. 
Continuous, acrimonious disputes over rival claims, frequent gun-battles, the 
rule of might over right,—in short, anarchy,—cannot cease until the miners 
accept, in self-defence, the rule of law and the sway of the court, and this 
ultimately and inevitably happens. 

Now, our international society is in this primitive gold-rush stage. We 
have the rivalry for riches, and all the latest perfections for obtaining them, 
but we are still in the period prior to the acceptance of a civil code and a supe- 
rior judge. As a result, what predominates in our present international so- 
ciety, lurking in the background of every disarmament conference, stalking 
the halls of Geneva and the anterooms of foreign offices, including our own, is 
that great fundamental and all-pervading problem of this and every other 
society—the problem of security. Before going further, let me insist upon 
the great weakness in the present plans for peaceful change,—their neglect of 
this vital problem of security. The neglect is unfortunate, and in fact may 
prove fatal. There is a real danger of subjecting the world to more disil- 
lusionment, and it is doubtful whether we can stand many more like those 
caused by the failure of the Pact of Paris. 

We can begin by making certain statements which few will question. 
First, it is obvious that nature has made an inequitable distribution of its 
riches, particularly of raw materials; second, that this natural inequality has 
been considerably exacerbated by the various practices to which States have 
resorted in the course of modern economic nationalism. 

First, a brief reference to the inequitable distribution of resources. In 
minerals, the North Atlantic Powers are predominant and, according to the 
experts, this condition is permanent. The United States, Great Britain and 
Russia are particularly favored, and in fact are the only countries which even 
approach self-sufficiency. The United States is the most fortunate of all, for 
that country, through its own production plus the control of certain foreign 
sources of supply, enjoys 40% of the world’s mineral production, including 
73% of the copper, 66% of the silver, and 70% of crude petroleum. Great 
Britain possesses a virtual monopoly of tin andrubber. Germany and France 
possess most of the world’s potash, Chile has within its borders almost all of 
the natural nitrates, Japan has most of the natural camphor. In this matter, 
dependencies are particularly favored—which is a most important considera- 
tion. Almost all crude rubber comes from colonies in Asia—57% from Brit- 


1 ‘The richest raw material regions of the world are in great part under the dominance 
of the Anglo-American Powers; and that these two national groups, which account for over 
60% of the world’s industrial output and exercise financial or sovereign control over 75% 
of the mineral resources, hold the balance of power in so far as the essential commodities 
of peace and war are concerned.”’ (Emeny, The Strategy of Raw Materials, p. 174.) 
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ish Malaya and 30% from the Dutch East Indies. Practically all of the palm 
and palm kernel oil are produced in African or East Indian colonies, Asia 
gives us two-thirds of our tin, while the copper produced in the Belgian Congo 
and in Rhodesia is becoming more and more important, now accounting for 
nearly 20% of the total world production. 

In a peaceful world, under suitable conditions of exchange, inequality in 
natural resources ought to cause little trouble. It is war—both economic war 
and political war—which makes the problem serious. With regard to eco- 
nomic strife, it is evident that economic nationalism is more intense today 
than at any time in history. The World War demonstrated the vital réle 
played by raw materials and showed how they could be controlled to serve 
national interest. The two depressions which have followed the world con- 
flict have induced nations to follow a policy of sauve-qui-peut, with, as a 
result, desperate attempts to achieve autarchy at the expense of one’s 
neighbors. 

Given the limits of the present paper, we can only refer briefly to these 
practices. In the first place must be put the ever-rising tariff walls, which 
Viner calls “the most severe and the most important interference with the 
law of supply and demand which the world has ever known.” More im- 
mediately exasperating to other States, however, are certain monopoly prac- 
tices. First, there is the attempt to raise prices by controlling production. 
The Stevenson Plan to raise the price of rubber caused in this country much 
bitter feeling against Great Britain. Japan’s control of camphor, a govern- 
ment monopoly, and Chile’s exorbitant export taxes on nitrate, were keenly 
resented abroad, although in both cases the exploitation of synthetic methods 
of manufacture, on a large scale, brought the original prices down to a reason- 
able level. Sometimes several nations, or their producers, through an inter- 
national agreement, proceed to stabilize prices by restricting production, 
allotting markets, etc. An excellent example of this process is the Franco- 
German potash combine or the recent multilateral understandings as to tin 
and copper. Some States, through various controls, maintain a monopoly 
of the processing of certain of their own raw materials.” 

Still more provocative to outside nations are discriminatory tactics. Let 
us mention in particular that some States have set up preferential duties. As 
examples, we may cite, with regard to their dependencies, the dominion prefer- 
ence duties in the British Commonwealth, and the policy of colonial assimila- 
tion in France and the United States. 

In this realm of colonial administration, let us not forget the general 
policy of the “closed door.” Most States tend to retain for their own na- 
tionals all sorts of privileges in their dependencies—concessions for exploiting 
raw materials and for constructing public works, a monopoly of investments, 
special shipping and transportation rates for nationals, etc. As a result, the 


2 For example, the smelting of ore, manufacture of wood-pulp, the refining of camphor 
—-practices indulged in respectively by Great Britain, Canada and Japan. 
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home country may acquire a virtual monopoly of trade with a colony. At 
the end of the nineteenth century, Belgium, through closed door methods, had 
cornered over 90% of the trade with the Belgian Congo. No wonder rival 
States become exasperated; some maintain that it was the closed door tactics 
applied by rival Powers in their colonies which finally induced Bismarck to 
embark upon a policy of colonial expansion. 

Now we have seen that in the possession of economic riches, grave in- 
equalities exist. The causes are both natural and artificial. Nature has 
made an inequitable division of her riches; and man himself has intensified 
this inequality by employing a number of questionable practices. Is there 
no remedy for economic inequality? Many have been proposed. The path 
leading from Versailles down to the present, from the Fourteen Points to the 
speeches of Lansbury before the British Parliament, is paved with excellent 
plans and pious wishes. But, unfortunately, the louder have economists 
urged the nations toward free trade, the higher have governments built their 
tariff walls. 

Recently, however, we have witnessed a revival of sentiment in favor of 
economic justice. The most encouraging thing about these proposals is that 
they come, not from professors, but from statesmen! In the spring of 1935, 
Mr. Lansbury, the British Labor Leader, called for a new international con- 
ference to reorganize the world so as to assure to all sufficient raw materials 
and adequate markets. In the fall of the same year, Sir Samuel Hoare, at 
Geneva, said that his government would join in an investigation of the prob- 
lem of colonial raw materials, above all so as to assure to industrial countries 
those vital supplies which they require. Mr. Hull, our Secretary of State, 
is directing our economic foreign policy into liberal channels and seems to 
favor this new movement. Even Mr. Hitler suggests the calling of a con- 
ference to consider the economic needs of the nation. 

A number of solutions for the problem of raw materials and markets 
have been proposed, particularly this past year. Let us examine these pro- 
posals briefly, and suggest what chances they have for adoption, or, if adopted, 
what they offer in the way of a helpful contribution to the cause of interna- 
tional peace. 

1. Ru-APPORTIONMENT OF COLONIES. Some have proposed that the so- 
called “haves” agree to divide their natural wealth with the “have-nots,” this 
through a general re-apportionment of the colonies. It is extremely doubtful 
whether the nations would even agree to discuss such a plan. Last year when 
the British Government suggested, in the form of a trial balloon, that Britain 
cede to Italy a minute portion of the greatest empire in the world, the reaction 
among Englishmen was not very encouraging to say the least. And even if 
the nations accepted this plan, would it solve the problems at hand? How 
could the British colonies be re-apportioned so as to assure adequate supplies, 
say of rubber, to all the Powers? What redistribution of African colonies 
would give Italy the coal she lacks, or supply Germany’s deficiencies in cot- 
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ton, wool, or oil? Those “have-nots” who nourish the illusion that through 
colonies they may approach self-sufficiency would do well to reflect upon this 
fact: even the most fortunate of the “haves” cannot achieve autarchy. Great 
Britain is especially vulnerable in the matter of foodstuffs. In war and peace 
the United States is dependent on foreign supplies of rubber, to give only one 
example, and in time of war would have to import at least 30 commodities 
which we produce in insufficient quantities or not at all. 

2. CENTRAL CONTROL BOARD. Certain optimistic internationalists sug- 
gest that a central international board be created to apportion the supplies of 
raw materials to the consuming States. The main principle behind this plan 
would be “to each according to his need,” instead of that which motivated the 
settlement at Versailles, “to him who hath shall be given.” As a precedent 
for such a scheme, the Allied Shipping Control Board of war-time days is 
cited. Experience demonstrates, however, that international administration 
is workable only when devoted to relatively small and definite tasks, as in 
the case of the Danube Commission, or when carrying on merely ministerial 
duties, like the Postal Union, and then only if it works out to the interests of 
all concerned. A board set up to deal with such vital questions as essential 
raw materials could not live long, except if codperation were required to meet 
agreat common peril. Thus the Allied Maritime Transport Council was able 
to function during wartime, but the famous Sugar Union of 1902, while suc- 
cessful for a period, was killed by the mutual rivalries of the signatory States, 
just as soon as the immediate situation it was aimed to meet began to improve. 
The proposed plan for a Central Board smacks too much of the super-state 
to be accepted today, or, if accepted, to work for any period of time. 

3. REVISED MANDATES SCHEME. Another plan centers about the man- 
dates scheme. It is proposed—and Lloyd George himself is one of the pro- 
ponents of this scheme—that all dependencies be put under the supervision 
of the Mandates Commission, which should be given considerably greater 
authority than it enjoys at present. It could enforce the “open door” in 
dependencies, as it has endeavored to do in the A and B mandates. This 
plan would probably prove inacceptable today. The Mandates Commis- 
sion, being closely connected with the League of Nations, would hardly be 
persona grata to Germany, Japan or the United States. Italy, fresh from a 
conquest of Abyssinia effected only after enormous cost, would not be likely 
to accept any such controls. 

4. Farr PRACTICES SCHEME. Another plan, divorced from the League of 
Nations or from any super-state conception, calls for the acceptance by the 
States of the world of a code of fair practices in the field of international 
economics. In brief, it would involve the following points: 

(1) Commission of investigation. A fact finding commission should be 
appointed to make a scientific study of the whole question of raw materials 
and markets. A number of assumptions which lie back of the claims of cer- 
tain States to colonies and other economic privileges, have never been thor- 
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oughly investigated. Among the pertinent questions to be considered are 
the following: Do colonies pay? Do they furnish in raw materials enough 
to compensate for the cost of conquest, defense, administration? What is 
the real value of colonies as an outlet for surplus capital, or for excess popu- 
lation? Is there any logic in the stand of a “have-not” Power which at one 
and the same time demands colonies to take care of excess population, and 
gives prizes for abnormally large families? What advantage is enjoyed by 
nations, like England, who obtain rubber from their own colonies, as com- 
pared with that of Sweden and Switzerland, who purchase them from Britain? 
What advantage is possessed, too, by a country selling finished goods to its 
own dependencies over one selling them to someone else’s dependencies? Is 
the claim a valid one that States like Italy and Germany are prevented from 
buying abroad necessary raw materials because they have not the necessary 
exchange, and that this is due to the high tariffs of other countries? And, 
finally, admitting that the acquisition of great empires like those of France 
and England might be of some assistance to the “have-nots,” could they 
succeed in overcoming their present deficiencies by seizing the territory now 
available for colonization? 

Personally, I am convinced that such an inquiry would reveal fatal 
fallacies in most of the arguments of the “have-nots.” A vital fact which 
would be established is the following: if certain States do find difficulty, to- 
day, in supplying themselves with essential raw materials, it is not because 
such goods are not available. On the contrary, they can be purchased readily, 
and, since the depression, at unusually low prices. The main difficulty is to 
find the exchange to pay forthem. And it is the high tariffs of foreign States 
which have much to do with this situation. Consequently, says Sir Norman 
Angell, “Once we recognize that the essence of the difficulties in the matter of 
raw materials or population is markets, and that better markets mean merely 
an increase in the exchange of goods or services to mutual advantage, certain 
clear lines of policy are indicated.” Thus the international commission of 
inquiry should answer the following question: Now, granting that certain 
States are in an inferior economic position today, is it not possible that much 
of such inferiority would disappear, or at least be considerably attenuated, 
if a code of fair practices were adopted and put into effect? If the answer 
to this question be in the affirmative, then the commission could proceed to 
draw up such a code, and an international conference should be summoned 
in the effort to induce the States of the world to accept the code. 

(2) Code of fair practices. Such a code might include rules along the 
following lines: 

1. No State shall impose discriminatory export taxes, nor discriminatory 
import duties. Furthermore, a movement should be initiated to effect a 
gradual reduction of existing tariff walls. 

2. No State shall grant to imports of raw materials coming from its own 
dependencies any privileged treatment of any kind, whether through prefer- 
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ential tariffs, special shipping or transportation charges, rebates, or otherwise. 

3. No State, through the restriction or limitation of production or other- 
wise, shall maintain the price of raw materials at an unreasonably high level. 

4. International combines established for the purpose of stabilizing prices 
or pooling markets should likewise be governed by a code of fair practices, 
to be defined in detail. Such combines should be carefully designed to satisfy 
the interest of the consumers as well as the producers. 

5. When tariff agreements are being concluded between two or more 
States, interested third States should be given the right to be consulted. 

6. Raw materials should be sold to all foreign nations, irrespective of 
nationality, on equal terms, except where the seller country is obliged, by 
treaty, to apply economic sanctions against a State declared to be an ag- 
gressor in violation of international covenants to keep the peace.* 

7. Every State shall follow scrupulously, in relation to its colonies or de- 
pendencies, the policy of the “open door.” A foremost object of such a 
policy is to assure to all outside States an equal right of access to raw mate- 
rials. In the code of fair practices, the “open door” policy will be defined in 
detail, using as model the Congo Convention of 1885, the Mandates of the 
League of Nations, and the Washington Treaties defining the “open door” in 
China, and any other pertinent treaty. Such rules would deal with invest- 
ments, concessions, public works, tariffs, transportation charges, post tolls, 
shipping rates, etc. 

In connection with the above plan, it might be indispensable to conclude 
an international accord for the stabilization of currencies. 

No one could claim for this scheme that it would solve all our economic 
ills. But it should mean an important and significant step toward healthier 
international relations, attenuate the existing economic nationalism, and, in 
the long run, eliminate many jealousies and abolish much friction which 
constitute a grave menace to peace. 

(3) Obligatory arbitration. Such a system, however, would be worse 
than nothing unless some means be provided for interpreting and applying 
the proposed code of fair practice. This has been proved by experience. 
The “open door” provisions of the Congo Convention were almost perfect 
from the legal point of view, but were rendered illusory and became a total 
failure because of ex parte interpretations. On the other hand, all that has 
kept intact the “open door” arrangements in the mandates is the constant and 
vigilant action by the Mandates Commission, first of all because of its weapon 
of publicity and investigation. Consequently it is absolutely indispensable 
that:all nations signing the proposed convention on fair practices should bind 


3 The following proposal made by Sir Arthur Salter might well be adopted: ‘‘No 
prohibition or differentiation shall at any time, peace or war, be imposed on the export of 
raw materials from any colony to any place except by international action for the enforce- 
ment of international covenants when applied, such action to apply equally to all protec- 
torates, colonies and mandated colonies without any distinction between those which are 
and which are not controlled by a State against whom the international action is taken.” 
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themselves to submit to arbitration any dispute arising out of the interpreta- 
tion or application of the code. 


CONCLUSIONS 


As I have already suggested, what makes these inequalities between na- 
tions serious is the prevalence of economic and political warfare. The latter 
is particularly serious. In the present atmosphere it would be almost im- 
possible to induce the nations to accept a code of fair practices. And, if ac- 
cepted, it is unlikely that such a code would bring peace so long as there still 
remains the fear of aggression. There is nothing to prove that the so-called 
dynamic nations, the “have-nots” or others, would abandon their dangerous 
designs even if their economic needs were fully satisfied. And so long as 
such designs persist, other nations will not be relieved of their fears—fear of 
being cut off from foodstuffs in war, fear of insufficient raw materials in time 
of war, and, worst of all, fear of attack. In short, solve the problem of raw 
materials and you will not solve the problem of war. Rather, solve the prob- 
lem of war, and you will then be in a position to solve the problem of raw 
materials. Rid the world of the psychological causes of economic national- 
ism, and much of the problem will solve itself. 

Thus, with respect to the whole problem of peaceful change, I cannot 
avoid the conviction that security must come first. I admit that this may 
mean, temporarily, the crystallization of the status quo, but there is no other 
solution. Rid the world of the menace of war, and a period of tranquillity 
will follow, in the atmosphere of which it may be possible to overcome many 
of the present injustices with which we are afflicted. But it seems rather 
futile to expect the States to codperate today in effectuating peaceful changes 
—whether through revision of treaties, rectification of frontiers, or even the 
acceptance of a code of fair practices in the field of international economics 
—in an atmosphere poisoned by frenzied armament races, mutual recrimina- 
tions, vague threats for the future, and the violation of solemn covenants. 

Unfortunately, in Europe today, the chances of solving the problem of 
security seem to be very remote. This is only too evident, and we all deplore 
it. On the American continent, however, we are more fortunate. Here we 
do enjoy a very large measure of security. Furthermore, we have today an 
unexamp!ed prevalence of mutual good will. In fact, never before in our 
history have we enjoyed such excellent relations with the other American 
States. Why not seize this unprecedented opportunity and make our conti- 
nent, in economic as well as political matters, a region of peace? At the 
coming Pan American Conference, then, the American Government, under the 
leadership of one of the most progressive Secretaries of State we have ever 
had—one who has already accomplished so much in the field of international 
trade—might well take the lead in proposing for our American nations a 
code of economic fair practices which would constitute for the world as a 
whole a notable precedent, and might even point the way to a real and a 
lasting peace. 





112 


Chairman Garner. The discussion will now be continued under the 
ten minute rule by Mr. Wallace McClure, of the Treaty Division, Depart- 
ment of State. 

Mr. Wauiace McCuure. The problem of raw materials and markets 
would seem to be a problem of purchasing power. To the extent that this 
conclusion follows from his sound and interesting presentation, I agree thor- 
oughly and fully with the speaker who has introduced this subject. My 
younger colleague from the Department of State, however, has suggested that 
there is or ought to be a general rule, in regard to the discussions, that we 
shall “tear into” the previous speaker. He himself did not find ground upon 
which to follow the rule. But we have an esprit de corps in the Department 
which urges us to complement one another’s efforts. With that in view I 
think I shall inaugurate this part of the ceremony by tearing into at least 
one item in the speech of the previous speaker. 

Perhaps it would be difficult for one who loves to commune with nature 
—and I dare say all of us international lawyers are particularly included in 
that category—to come from the outside on so delightful a day as this, into 
even so handsome a room as that in which we are gathered, and there hear 
nature maligned, without desiring at once to come to her defense. I feel that 
nature has been maligned in this meeting—and that by our very good friend, 
the previous speaker—because I do not believe nature is guilty of having 
made an inequitable distribution of raw materials. I cannot help thinking 
of the house we are in or any other house. The good architect of the house 
provides for the various parts. He puts the coal bin, for instance, down in 
the basement and he puts the various other features of the house in the proper 
places as it rises towards the roof. I do not think the architect should be 
seriously impugned because he fails to put a coal bin in every room or on 
every floor. I think the architect naturally expected that the occupants of 
the house would all use the coal bin down in the cellar, where coal bins belong. 

Similarly I believe that nature, the great architect of the house that we, 
the human family, inhabit, expected that, with several coal bins scattered 
through several cellars in the rather extensive mansion, all of us would be 
able to get along very well and we would not need to have the coal scattered 
about so as to be found within every area that might be artificially delimited 
from year to year for purposes largely of politics. 

Therefore, I believe the first duty which faced me was to come to the 
defense of nature in this matter. But all of you see at once that, in so criticiz- 
ing his remark, I am not really doing otherwise than agreeing with the thesis 
of Dr. Whitton. His problem as he sees it is one for solution through liberal 
international collaboration. I feel sure most of us agree with him in this 
analysis. So while I should like to have disagreed, I really am making only 
points of agreement with his address. Any exception I might take would 
deal with detail and not with general substance. 

As I said, the problem of raw materials would seem to be a problem of 
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purchasing power. This leads us to a discussion of the distribution of wealth. 

The economic problem of the distribution of wealth is becoming so much 
of a factor in our law-making that I believe we should address ourselves, when 
speaking briefly, to the general problem, rather than to any specific part of it, 
if we are to build up a solution to this particular problem of raw materials and 
markets. We see throughout the world in all countries a mal-distribution of 
wealth that affects the individual human being and we see efforts everywhere 
to eliminate the worst phases of that particular evil. Then we see within 
countries various economic classes who consider themselves to be under- 
privileged. 

“Underprivileged” is a word which comes to us immediately when we 
think of the raw materials problem. We think naturally of some great coun- 
try that is crowded, that is industrialized in the manufacturing sense and that 
is looking for markets, and one that does not have a large supply of raw 
materials. That is the picture that comes to us. A similar picture comes 
with respect to individual human beings if we analyze the matter down far 
enough. And it comes with respect to parts of countries. 

Take our own situation here in this country with our southern cotton 
problem and with our farm problem generally. Great sections assume the 
attitude of being underprivileged. The correctness of that attitude is gen- 
erally recognized and a large portion of recent American national policy has 
been formulated with the purpose of remedying this situation. If such situ- 
ations prevail among individuals and among economic classes and sections 
within organized States, is there any reason to suppose that there will be no 
instances of underprivilege among national States themselves, that there will 
not be some States wherein there appears to be a general condition where a 
man’s labor and efforts to enrich himself will not bring to him the satisfaction 
that they will bring to men in other States of the world? 

So far and so long as that is true we are going to have an international 
problem of purchasing power, and we are going to have a problem wherein 
those who are not able to make their labor count as much as others in pur- 
chasing power are going to be very sure, éven if in part for reasons which 
others consider imaginary, that they are not getting their share of the good 
things of life. And consequently there will be the problem of not only raw 
materials but of other forms of wealth. 

So it seems to me—and I think in so saying I concur in what Dr. Whitton 
has said—that it is through this general approach that we must arrive at 
practical solutions. We can make progress by changes in our national legis- 
lation and customs, by trying to rectify the evils existing between classes in 
our own country and trying to develop international legislation so that there 
will be fewer individuals and fewer groups, whether sectional or national, 
where there is justification for an underprivilege attitude. There is need to 
go to the root of the matter all along the line, employing measures that will 
not be painless. The problem of eradicating discontent on the subject of 
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raw materials is integrated with the other great problems of economics and 
politics we have to solve and, of course, forms an essential element of them. 

I do not believe the solution of the problem of war would of itself solve 
this problem. It would undoubtedly assist in such solution because it would 
moderate anxiety about supplies and would remove a very acute form of in- 
terference with international economic life. But even if there were to be 
no more war, as long as there remained this problem of unjust and widely 
varying distribution of wealth, which includes the problem of purchasing 
power, and as long as excessive trade barriers were permitted at international 
frontiers, in my opinion there would still be a serious problem of raw 
materials. 

So we must try to accomplish our end through all manner of treaties and 
international action and development of international law, and we must not 
expect the solution to come from any one of these things, but rather through 
the general betterment of the political and economic affairs of the entire 
world. 


Chairman Garner. The discussion will be continued by Mr. Brooks 
Emeny, Educational Director, Foreign Affairs Council, Cleveland, Ohio. 

Mr. Brooxs Emeny. I have two charts illustrating the raw materials 
position of the great Powers, the seven industrial Powers. I believe they 
illustrate rather graphically the actual raw materials situation of the Powers. 
Of that aspect of the problem there can be little discussion. We can reduce 
it to fairly accurate statistics, both in terms of self-sufficiency, that is, ability 
to produce different raw materials, and also in terms of relative industrial 
capacity which, in a sense, is even more important. 

After all, the problem of raw materials as it is raised today might be 
relatively simple were it not for the fact that Germany, although the poorest 
of States in raw materials of the great Powers in Europe except for Italy, 
at the same time is the greatest industrial Power of Europe. Therefore 
Germany is in a position, provided it can keep its industrial plant going, to 
wield potentially the greatest military Power. 

I am afraid I can only add further confusion to this problem of raw 
materials, because it would appear that we are in the early days of discussing 
an almost limitless number of factors that seem to be involved. The prob- 
lem was only slightly conceived of before the World War. We know that 
Germany did stock-pile certain materials which she lacked, which stocks 
gave out after about six months of war. And then you had the settling down 
to gradual starvation in which the Germans tried to starve the British and 
the British tried to starve the Germans. The war, of course, taught the 
Powers that the control of raw materials was no easy matter when it came 
to warfare. Yet that knowledge maintained in the consciousness of certain 
military and industrial leaders, did not become a factor that was known and 
understood by masses of people. 
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One of the curious aspects of the problem, therefore, is the fact that 
those nations which for their own peculiar reasons have attempted to utilize 
the unequalled distribution of raw materials as a weapon of power, as a 
weapon for maintaining, as they said, the collective system, thereby actually 
served to aggravate further the situation. 

It may be perfectly true that if, with the speed of the declaration of 
war and mobilization of armies, a complete boycott had been imposed upon 
Japan, or upon Italy, or had been imposed upon Germany, that the wielding 
of that weapon, as cynical as it may have been, might have been effective for 
the particular crisis concerned. But instead there has been half-hearted at- 
tempt to cause a little bit of the pinch but not a pinch the whole way. Even 
in the case of Japan nothing was done except in terms of notes proposing. 
But the results of these half-hearted acts have been tremendous. If the 
United States in the time of the Manchurian crisis had sat down and tried to 
think out what would be the best possible way of encouraging the Japanese to 
continue in the policy which they had inaugurated, they could have done 
nothing better than what they did do, because instantly the Japanese people 
as a unit came to the support of the military. ‘The Japanese people for the 
first time came to appreciate the importance of raw materials to their na- 
tional security, and the expansion on the Asiatic continent in their eyes, at 
least, became fully justified. They are going to be disappointed in many 
ways, because Manchuria and North China do not contain these mines of 
materials which would ordinarily be necessary to the national defense of 
Japan. 

The same, of course, has happened in the case of Italy. Sanctions have 
had a more devastating effect in the case of the Italians. They have really 
aided Mussolini more than they have inhibited his actions, because the policy 
has served to consolidate Italian opinion back of him more than otherwise 
would have been possible, and has also made the Italian people realize that 
it is a grave question of national security that involves somehow the gaining 
of possession of some of the essential raw materials. 

It may be that the immediate problem, so far as national defense is 
concerned, will work itself out, despite attempts to set up ideal commissions 
of investigation; that is, it may be that stock-piling on a very grand scale 
may be resorted to. In fact, the process is already going on. What has 
made the position of Germany so very difficult is that Germany has not been 
able to buy sufficient materials with which effectively to stock-pile. We 
know that the problem of manganese for France is a very serious one because 
there is no manganese in France. But, as a matter of fact, France has stock- 
piled in manganese sufficient to maintain any probable war effort which she 
would have to attempt. 

We know that through the ingenuity of chemists and engineers many 
raw materials are being produced. Camphor is no longer a dangerous mo- 
nopoly. All of the Powers now are capable of being self-sufficient in nitrates, 
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and artificial rubber has become very well advanced. There are substitutes 
now for cotton and even for wool. Only in some of the important metals 
is there really a serious problem, granted the nation concerned possesses 
sufficient fuel, coal, and oil, or at least coal, to carry on. 

So the point I want to emphasize is that I do not think this question of 
raw materials can be reduced to any simple formula. We have only begun 
to bring to the surface vast ramifications of the problem itself. We know 
in the case of our own neutrality policy, in which again the problem of raw 
materials arose, we considered it to be a very simple matter of passing a law: 
but we had no sooner started on the debate of that policy than there were 
innumerable contingencies which arose, bringing the problem to the fore in 
American opinion. America realized that before neutrality could be solved 
as a problem, this whole question of our relationship with the rest of the 
world had to be reéxamined. 

I might just note that it may also be that we are mistaken in trying to 
reduce this question to a world question. It may very well be that the prob- 
lem of self-sufficiency in Europe will have to be worked out by Europe itself. 
Certainly the giving over of colonies to either Germany or Italy is going to 
serve no good purpose unless Germany or Italy can maintain a navy greater 
than that of Great Britain. If you sink the British Navy the problems of 
raw materials in the world in time of war will be, by and large, solved. But 
I do not think you are going to sink the British Navy. And yet the British 
Navy in Europe is one of the factors which renders the region of Europe a 
region of every peculiar conditions. Therefore, in my opinion there are cer- 
tain definite limits as to how far this country can go in solving the European 
problem. Our influence must, it seems to me, be more indirect than direct. 
Particularly as a people we must come to realize that because of our tremen- 
dous size and economic power we may and have set in motion, through 
supposedly innocent domestic policies, forces which aggravate enormously 
the economic situations of other States. 

The inability of Germany today to purchase raw materials, and like- 
wise the inability of Italy, is due in considerable part, if you trace it back 
to its origin, to, let us say, the tariff as well as certain financial policies of 
this country, and possibly even to immigration laws. This is not such a 
complicated matter when we are dealing with a small State. It would not 
make much difference to the world if Mexico passed a silver purchase law, 
or if Mexico passed a Hawley-Smoot tariff, or if Mexico had adopted a 
policy similar to the United States in the matter of debts. But when a 
country the size of the United States does such a thing it affects the economics 
_ of the whole world. So indirectly in that way we may aggravate enormously 
the problem of the security of States in parts of the world in which we believe 
we have no direct interest or concern. I merely throw that out as another 
confusion to possibly muddy the approach to the problem itself. 
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Secretary Fincu. Before we begin the discussion of these very interest- 
ing papers, I would like to make a statement of a kind that I have never made 
before in the Society, not relating to the program, but which I feel I ought to 
make at this time. 

We have been impressed by the number of members of the younger 
generation who have been attending these meetings; and I wish to inform 
them that the Society is not a closed corporation, that we welcome the addi- 
tion of new blood to our membership, and that any person of good moral 
character interested in our objects is eligible for membership. We would be 
glad to have those who are of the younger generation, or of the older genera- 
tion, give their names to the clerk in charge at the desk, and we will send them 
the appropriate literature telling them how they can become one of us. 

The objects of the Society are printed on the program: “The object of 
the Society is to foster the study of international law and promote the estab- 
lishment of international relations on the basis of law and justice.” 

Members of the Society receive for their membership fee of five dollars, 
four quarterly issues of the American Journal of International Law, which 
contains material entirely separate and distinct from what you are hearing 
at these meetings. In addition, the members have available to them the 
volume of the proceedings reproducing every paper you have heard at the 
meetings and also all of the discussions upon them. 

So I would like to extend to those who are not members of the Society a 
cordial invitation to become one of us and help carry on this Society for an- 
other thirty years. We are now celebrating our thirtieth birthday. Many of 
us will not be present at the celebration of our sixtieth anniversary thirty 
years hence, and so we ask those of you who wish to join the Society to give 
your names to the clerk at the desk. 

Chairman GARNER. We now have approximately a half-hour in which 
to continue this most interesting discussion. The Chair will now be glad to 
recognize anyone who wishes to speak from the floor under the five-minute 
rule, which will be rather strictly enforced. 

Mr. Francis DeAx. I had hoped very much, Mr. Chairman, for a great 
deal of enlightenment today on the questions of raw materials, population 
pressure and markets. I come before you to confess that I am more confused 
than I ever was before. 

I was wondering whether we have to abolish war first and then settle the 
economic problems involved, or whether we can settle the economic problems 
first and then eliminate war. I was trying to figure out which one is the 
horse and which is the cart and find out which speaker was trying to get the 
cart before the horse. My conclusion is that we do not seem to know which 
one is the horse and which one is the cart. And that is the trouble. 

I would like to revert to what I took the liberty of suggesting here this 
morning. We are trying to reduce these problems to terms that are too simple. 
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The last speaker, Mr. Emeny, made a suggestion which I would like to chal- 
lenge. He said the sanctions, or so-called sanctions, which were imposed 
upon Japan and Italy—the two countries designated as aggressors—had the 
opposite effect. He said this was so chiefly because the sanctions were ap- 
plied half-heartedly. I do not know about Japan because I have not been 
there. But I happened to be in Italy during the last year throughout the 
month of August, and I had the opportunity to go around in the country and 
see various people, including government officials, and I do not think that the 
type of sanctions imposed had the effect of making the Italian people con- 
scious of the lack of raw materials. Asa matter of fact, lack of raw materials 
is one of the questions which has been discussed in every Italian newspaper 
and legal, economic and sociological periodical for the last twenty-five years. 
If there was any nation in the world which was conscious of the lack of raw 
materials and population pressure it was the Italian nation during the past 
twenty-five years. Mussolini has done nothing else but preach to the people 
through the newspapers, over the radio and by every means available to 
him that “We need to expand because we have no raw materials.” No, Mr. 
Chairman, the sanctions did not consolidate Italy behind I] Duce’s aggressive 
and imperialistic policy in Abyssinia. The reason why the Italian popula- 
tion was willing to show a united front and to support war with Abyssinia, 
was a question of prestige. If that unity was strengthened, it was not because 
the imposition of sanctions made the Italians more “raw-material-conscious,” 
but because they resented the coercion exercised by other nations. 

Mr. Emeny. Mr. Deak seemed surprised at the point I was trying to 
make, that the use of sanctions as such served to consolidate Italy. 

Mr. DeAx. No; I am only saying that I do not think that the applica- 
tion of sanctions consolidated Italy because it made the Italian people con- 
scious of the necessity of having raw materials for the guaranty of what is 
believed to be national security. This consolidation was due primarily to the 
sense of injury of the Italian nation against Great Britain for attempting to 
impair that prestige. 

Chairman Garner. I happened to be in Italy last fall, and I remember 
the American Ambassador there told me that the attempt to strangle Italy by 
means of economic sanctions more than anything else solidified Italian public 
opinion and brought to the support of Il Duce almost the entire population of 
that country. 

Mr. CHARLES WaRREN. Mr. Chairman, is there any objection to that? 
Are not the people of every country behind their government in the time 
of war? 

Chairman Garner. Absolutely, surely. 

Mr. Warren. Are they any more solidly behind their government 
because other nations are against them in addition to the particular enemy? 
It does not seem to me there is anything in that argument at all. 

Now that I am on my feet, I noticed a remark made by Mr. Emeny that 
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if the British fleet were sunk, the problem of raw materials could be solved. 
I think that was the statement, was it not? 

Mr. Emeny. I said in Europe. 

Mr. WarrEN. If that were so, Mr. Chairman, I would say the existence 
of the British fleet was an unmitigated disaster to the world. 

Mr. Emeny. Iagree. But I did not for a minute suggest that that is so, 
because if it were not the British fleet, it would be some other fleet. 

Professor Quincy WricHT. I want to make an observation about the 
British fleet. Mr. Emeny’s statement struck me as it did Mr. Warren. It 
seems to me that during the nineteenth century the British fleet was far 
greater in relative superiority than it has been in the post-war period, and yet 
then there was no problem of raw materials. I would say that the reason was 
that the economic center of the world was London. Finance was controlled 
from there, and the British fleet gave Great Britain this power of centralized 
control which was used in general for the purpose of maintaining a moderate 
freedom of trade throughout the world. Thus I think it might be argued the 
dominant position of the British fleet through the nineteenth century elimi- 
nated the problem of raw materials by maintaining a moderate freedom of 
trade under that aegis. I think perhaps this would give us some light on the 
problem of the cart and the horse which Mr. Deak raised. 

If you are going to have a peaceful world, you cannot have every nation 
striving primarily to make itself the greatest Power in the world. I do not 
know how you can have two or three or fifty greatest Powers in the world. 
If every nation has that prime object, it is obvious that there will be no peace. 
If that is what every State is striving for, not only prestige but the most 
prestige, you might as well quit so far as either peace or justice is concerned. 

I think to a considerable extent that is the state of affairs. There are a 
number of States that are impressed by the thought that it is possible for 
them to become the greatest Power in the world. Mussolini thinks he can 
reéstablish Rome, Hitler thinks he can establish a new Holy Roman Empire, 
General Tanaka expressed unbounded ambitions for Japan and soon. If we 
are going to have peace and order in this world, we will have to have law and 
sanctions so that States will devote their efforts to the common welfare rather 
than to becoming the greatest State in the world. 

I think that was more nearly the situation the world was in during the 
nineteenth century. Under the happy aegis of the British position it was 
impossible for any other State to become the greatest State because, under 
the conditions prevailing, no one could build a navy to challenge the British 
navy. Therefore, most of them did devote themselves to the problems of 
peace and welfare, and during the nineteenth century we had probably the 
greatest expansion of welfare and one of the longest periods of peace in world 
history. 

But I think that time is passed. I do not believe the British navy or 
any other navy can again maintain that condition which we had during the 
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nineteenth century. I do not see any way in which that situation of each 
State’s wanting to become the greatest can be prevented except through a 
system of collective security. It may be that by action of all the nations we 
can again make it impossible for these false ambitions to be inspired in the 
minds of statesmen. Unless we can do it that way I think we have 
nothing to look forward to except to the absence of both peace and justice 
in the world. 

Mr. Emeny. I do not think it is a question of fifty becoming the 
greatest Powers in the world because nature has already established that 
there can be only seven greatest Powers. Nature has also decreed that there 
shall be a vast difference in their potential capacities to industrialize. The 
point about the British Navy in that connection was that Great Britain was 
able to wield that power because she was the industrial center of the world. 
Today, so far as Europe is concerned, the Continent, and particularly Ger- 
many, is the great industrial center. 

I did not mean to infer that I wanted to sink the British fleet. I simply 
said that, as I saw it, during the World War, the British by virtue of their 
fleet were able gradually to starve Germany industrially, and that was one 
of the principal reasons for the defeat of Germany. 

Professor Quincy WricutT. In answering that, may I say that I do not 
think Mr. Emeny adequately realizes the extent to which ambition may fly. 
I can see no reason why Denmark, which is perhaps a territory not well pro- 
vided for, might not have the ambition to expand territorially until she could 
corner all of the raw materials in the world. It is possible that she could 
clip off a little piece here or there until within two or three centuries she would 
be the greatest State in the world as Rome from a village on seven hills did 
2000 years ago. In that sense it is possible for every one of the fifty different 
States to have that ambition and for one of them eventually at the expense 
of the others to acquire sufficient territory and raw materials to become the 
greatest. 

Mr. Emeny. Then you must move your coal bins. Wherever the coal 
bins are you will find the center of power. 

Professor KENNETH CoLecROvE. I am inclined to believe Mr. Emeny 
is right with reference to nature’s limiting the number of great Powers in the 
world to somewhere around seven. It is impossible for Denmark soon to 
become a great empire in the sense that Japan and Great Britain are great 
empires. The Danish population is so small that there is not much chance of 
its increasing to the size of that of the English or Japanese or Chinese, at 
least not within the space of several generations. . 

Now in regard to twentieth century imperialism, undoubtedly the in- 
satiable yearning for national prestige is a powerful cause of the movement 
for the present imperialistic expansion of Japan and Italy. At the same time, 
imperialists seek to win popular support by the economic argument that ex- 
panding the boundary lines will give the mother country controlled sources 
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of raw materials and markets for manufactured products as well as an outlet 
for excess population. But imperialism in the twentieth century is a dan- 
gerous game. Japan is beginning to realize some of the dangers. The Japa- 
nese-Manchoukuo bloc has now developed into a Japanese-Manchoukuo- 
Mongolian-North China bloc. Throwing the boundaries of Japan so far 
over the mainland of Asia is giving rise to some difficult questions for Japan 
itself. The problem was foreseen some years ago by the great Chinese states- 
man, Sun Yat-sen, who prophesied that Japan would attempt to extend her 
jurisdiction over the continent of Asia, that after conquering Manchuria and 
North China she would expend a vast outlay of capital in developing the in- 
dustries in China, that the Chinese would always out-number the Japanese 
in Manchuria and North China, and that, after China was organized indus- 
trially and perhaps politically, the Chinese by force of numbers would win 
their independence and keep all of the industries which Japan had built up 
on the Asiatic mainland. And thus Japan would lose a great capital in- 
vestment. 

More than this, even today Japan is embarrassed by her political ex- 
pansion. It was thought that extending the boundary lines would provide an 
outlet for the overgrowing population of Nippon. But instead of the Japa- 
nese migrating to Korea or to Manchoukuo, Japan is now faced with the 
problem of Koreans, and even Chinese, coming into the Japanese Islands. 
The standard of living in Japan is higher than in Korea or in Manchuria. 
Wages are higher. And thus, the cheap labor in Korea comes to Japan seek- 
ing the better wages. So the population problem in Japan itself has been 
aggravated by the very fact of the extension of her boundary lines. 

Mr. THEopoRE Marsurc. Complaint has been made that the discussion 
is simply confusing our minds. It seems to me the problem is a simple one. 
The origin of all our economic troubles today, it is generally admitted, is the 
World War. It was the World War which caused the nations, particularly 
of central Europe, to build up their tariff walls so that if another war should 
come they would be self-sufficient. It is the World War which caused general 
economic prostration and higher tariff walls, and, as Mr. McClure pointed 
out, because of this policy there is little trade between the nations. 

The matter of economic sanctions is a very delicate one. We tried the 
embargo under Jefferson. It proved a two-edged sword, and the people soon 
put a stop to it. And there is one feature of economic sanctions that has 
not been brought out, and that is its unequal operation. You apply economic 
sanctions to Great Britain, which has a seven-weeks’ food supply, and at the 
end of that time she is on her knees. Apply the same sanctions for a similar 
offense to this country and it would not affect us. We have a great surplus 
of foodstuffs which we can get rid of only by exportation. 

The program of the old League to Enforce Peace is what the world is 
gradually moving up to. It was this: if a nation went to war without pre- 
vious resort to inquiry, conciliation or judicial settlement, the members of 
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the League were to use economic and military foree—not economic or military 
force, but economic and military force forthwith against the offending nation. 
And, gentlemen, it is only the certain knowledge beforehand that such over- 
whelming military force will be used against the offender and punishment 
meted out that is going to stop war. 

In time of peace any man who has the money to buy raw materials may 
do so. In time of war it is no advantage to a country to have colonies that 
produce raw materials, for it has been pointed out that the nation that is 
supreme at sea will control that situation. No matter what the richness of 
her colonies, unless her fleet is equal to or superior to that of the enemy, the 
raw materials in those colonies are absolutely useless to her. So it resolves 
itself back again to the question of war. The world must prevent war, and 
it has to be done by punishment, forthwith and immediate, of the aggressor. 

Professor W. C. JouHnstone. I have listened to discussions similar to 
this, and it seems to me there is a large body of opinion which would agree 
with Professor Wright that the only way to curb the ambitions and activities 
of the great Powers is through collective security. And in almost every 
discussion I have listened to we reached that point, but there we stopped. 

I heard a very prominent Englishman discuss this problem the other day, 
and he reached the same conclusion. He said that in the present crisis there 
is nothing that anybody can do to solve it, nothing he thought anybody could 
do would prevent war, but that we should take a very long look towards the 
future, towards the time of that rather Utopian age when the United States 
would codperate with the other Powers, and Japan and Germany, to achieve 
this thing called collective security. 

I would like to have Mr. Wright, if he is willing, go further and suggest 
what specific steps, viewing the present situation and not historical steps, 
might be taken or that we might wish to take to achieve this thing we call 
collective security. 

Professor Quincy WricuT. I feel that would be rather a large under- 
taking under the five-minute rule. However, I would like to make one re- 
mark which would bear upon the statement that was made last evening by 
Mr. Colvin. I hope Mr. Colvin is here so that he can correct me if I am in 
error. I believe he said the present States exercising sanctions had sufficient 
power to make sanctions effective, but the trouble was they did not use this 
power effectively. 

I would disagree with his implied definition of the word “power.” It 
seems to me that any political force consists of two elements. One of them 
I would call morale and the other I would call material resources. These are 
the two sinews of any army. The trouble with collective sanctions is not 
that the members of the League of Nations operating against Italy do not 
have sufficient resources, but that they do not have sufficient collective morale, 
and for that reason the League does not have sufficient political power. 

The first problem is to increase this morale. How are we going to in- 
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crease the morale of the countries of the world to act together in emergencies 
and create a dominant political power which the ambition of any particular 
State can not resist. It is a problem of propaganda technique, if you like; 
it is a problem of all the States realizing their common interest. 

Reference was made last night to the fact that the United States did 
not need to join the League of Nations because the others had sufficient mate- 
rial resources themselves. But I think sometimes we fail to realize the 
tremendous influence upon the morale of the others which results from the 
fact that a great Power like the United States is staying outside. If we are 
going to build up the morale of the collective system, we must get all of the 
great Powers to give moral support to it. One or two or three outside will 
have a bad effect upon those Powers who are within. We must not think 
of the proposal in terms of material resources only. The first problem is to 
build up the moral solidarity of the family of nations so that all its members 
will be prepared to make sacrifices in order to make effective the law which 
they profess. I do not think it is impossible, but we have to look at it in 
terms of a moral and psychological problem rather than of a material and 
economic problem. 

Mr. McCuvre. I should like to mitigate the conclusion that appears 
to have arisen in the mind of my friend, Dr. Deak, at least to the extent of 
explaining what I myself mean, whether or not I can hope to set forth some- 
thing upon which all of us will agree. One thing which I intended to say, but 
which I did not reach in the course of my earlier remarks, was that in the 
Department of State, with the trade agreements program which we are carry- 
ing out with initial success, we believe that we are starting what may ac- 
curately be pronounced to be the activities of one of the wheel horses that 
will pull the world economic cart—doubtless in part a coal cart, and certainly 
one that is much weighted with raw materials—out of the present slough of 
despond. 

In other words, I am not troubled about the question whether the cart 
is before the horse or the horse is before the cart, because it seems perfectly 
clear that, in adopting measures which tend to liberalize trade and open up 
the paths of commerce, we are harnessing a horse which is able to release the 
cart and pull it forward. So it seems to me appropriate to mention to this 
meeting some very practical steps that are being taken. Dr. Whitton cer- 
tainly hinted at, perhaps emphasized sufficiently, the advantage of such lib- 
eralizing measures, even though they may not be as large in scope from the 
point of view of the imagination as we should like. Yet they may, as things 
work out, prove to be immensely powerful in the solution of this problem. 

The Government of the United States has, since the passage of the Act of 
June 12, 1934, been engaged upon a program of reciprocally reducing trade 
barriers by means of international agreements, generalized by virtue not only 
of the most-favored-nation clause, but also under the provisions of the statute 
law itself. A dozen such agreements have been signed; others, some of which 
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are of great importance, are immediately in prospect. They represent an 
effort to augment purchasing power at home and abroad, to open up the chan- 
nels of trade generally, and to establish more ample assurance to everyone of 
supplies of all kinds, raw materials and others, wherever and by whomsoever 
they may be extracted or produced. 

Referring to some other things that have been said here today, I confess 
myself mystified as to how it is that a decree of nature has been promulgated 
to the effect that there should be just seven great Powers. I am in agreement, 
however, with the utterer of that phrase in his outline of some of the sins of 
which his country and my country have been guilty in other years. I should 
have been delighted had he mentioned the efforts that the United States is 
now making through the trade agreement program. I am sure he joins me in 
hoping that this work will give a real start and real emphasis to similar move- 
ments by many other countries. It may conceivably work out, within not 
too long a time, an adequate solution to this great problem of creating con- 
fidence that no one will be denied access to raw materials or be without ability 
to purchase them. 

Mr. Dedx. I just want to say to my friend McClure that my remark 
was addressed exclusively to the discussion. I am in agreement with him 
so far as the specific work of the State Department in connection with recipro- 
cal trade agreements is concerned. There is some good being done. But 
here we do not get to the point of discussing just what we should do. 

Mr. CuarLes WarREN. I have been waiting and listening all day for 
some word on the question of aircraft. I have not heard it referred to today, 
and I have not heard it referred to in the past at many of the meetings of 
this Society. You may talk about the British fleet, or you may talk about 
other fleets, but the great problem of the world in the future will not be fleets 
but will be the influence of aircraft. And the influence of aircraft on inter- 
national law is now and will be increasingly complicated and must be taken 
into consideration in all of these discussions of war and the problems of inter- 
national law as connected with war. Yet we blissfully go ahead as if air- 
craft were not in existence, as if we were back there in the nineteenth century 
dealing with armies and fleets and with the relation of armies and fleets to raw 
materials, etc. 

In the last year I tried to point out in an article in American Journal of 
International Law that we are not up to date in these discussions at all; that 
if we are going to talk about war, about international law, or whatever it is, 
somebody ought to say something about the effect that aircraft is going to 
have on all of these problems. 

I leave that as a suggestion for next year. But I would like to hear some- 
body say something about it to show that at least we are living in the year 
1936 and not in the year 1836. 

Chairman Garner. It would not be a bad subject for our meeting next 
year. 
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Mr. CHar.es Henry Butisr. Talking about war in the air, twenty-nine 
years ago I sat as a technical delegate in the Second Peace Conference at The 
Hague, in very solemn conferences in which it was decided by individual 
delegations and then by the Peace Conference itself that there was so little 
likelihood of the airplane ever being perfected to such an extent as to become 
an implement of war that it was not worth while making any rules and regula- 
tions about it. 

Chairman Garner. That is an historical episode. We are catching up 
gradually. 

Is there any further discussion? We have about reached the hour fixed 
for adjournment, but if there is any desire to continue the discussion I know 
of no reason why we should not proceed. 

Secretary Fincu. If you will permit me to do so, I would like to touch 
upon an idea which has not been discussed but which has to do with the con- 
solidation of public opinion, or the support within a particular country, of the 
influences which may contribute to the consolidation of such opinion. 

It seems to me we have not given sufficient consideration to the question 
of the participation of the individuals within the countries concerned in the 
control of their government. The first article which appeared in the Amer- 
ican Journal of International Law in 1907 was written by Mr. Elihu Root, 
Secretary of State when this Society was born thirty years ago. It was en- 
titled “The need for popular understanding of International Law.” Mr. 
Root’s thesis was that owing to the extent of the control of foreign relations 
by the people within nations it was necessary that, if nations would have a 
rational foreign policy, the people who control that policy should know some- 
thing about international rights and duties. 

Professor Wright referred to the need of a morale in support of collective 
organization. The war from 1914 to 1918 was fought, we were told, to make 
the world safe for democracy, in consonance with the idea that the more 
democracies we had, the more the people participated in government, the 
better government we would have, the less chance there would be for intrigue, 
and the less likelihood there would be of imperialistic policies. We all know 
that since the war there has been a great retrograde movement away from 
democracy. I imagine the spread of liberal ideas of government during the 
nineteenth century may have contributed to the prevalence of peace to which 
Professor Wright referred during that period. I would like to raise the ques- 
tion as to how you can expect to have a public morale or a popular influence 
to support international policies when the people within a given country have 
no access to world opinion, but have their opinions formed for them from 
above. I believe if there could be such meetings as we are having here, in 
Italy, in Japan and in Germany, the international problems which have arisen 
with those nations would not be so acute. 

The Italian people probably do not have access to reliable sources of 
information from the outside, and because of the nationalist propaganda to 
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which they are restricted, they support Il Duce. I am quite sure the same 
condition prevails in Japan. I was in Japan in 1929 when a liberal gov- 
ernment was in power, and I cannot believe that what has gone on since in 
Manchuria and China has received the solid approval of the people of 
Japan. We know the same thing has happened in Germany, as witness the 
recent ballot there with only one choice to vote in favor of the government’s 
policies, and if you forgot to mark it you took the consequences of your for- 
getfulness. 

It seems to me we cannot dispose of these international problems without 
taking into consideration the form of government of the particular nations, 
especially the instrumentalities and methods by which their foreign policies 
are determined. 

Professor CoLecrove. The subject of aircraft mentioned by Mr. Warren 
undoubtedly is of importance. Today, air power is developing so rapidly 
that a book in this field is out of date even before it can be published. Nations 
can so quickly change their relative status with respect to defense and offense 
through the control of the air. At the end of the World War, Great Britain 
and France were supreme with reference to aircraft in Europe. In 1936, this 
supremacy is challenged by Italy and Soviet Russia, with Germany promising 
in a short time to have an air fleet as great as any two other Powers. And, 
of course, Japan has an aerial armament as powerful as that of the United 
States. 

I desire to make another observation in reference to public morale and 
armaments. It has been said that it is possible to develop a peace morale. 
At the same time, it should be observed, certain interests have long since 
known how to develop a national sentiment in favor of large armaments and 
prestige. In Japan, today, we are seeing a significant experiment in national 
education. This is the campaign of propaganda conducted by the War Office, 
aided by Fascist societies, to create a public opinion in favor of huge arma- 
ments. 

I have recently examined some of the speeches of General Araki and 
some of the so-called “army pamphlets” issued by the War Office in Tokyo. 
One pamphlet claims that the air forces of Soviet Russia and the United 
States are pointed against Japan. It insinuates that the Government of the 
United States has in mind an air attack upon Japan from two directions. 
First, the American navy will move across the Pacific to a position three 
hundred miles eastward of the Japanese islands, whereupon the American 
air transports will release a fleet of airplanes which will fly across the inter- 
vening ocean, well supplied with bombs and poisonous gas, which they will 
drop on Tokyo and Osaka and completely wipe out those populations. A 
second American air fleet will attack Japan by way of Alaska and the Aleutian 
Islands. Simultaneously a Soviet air force, flying from Vladivostok, only 
six hundred miles from Tokyo, will carry devastation on its wings. Many 
of the “army pamphlets,” having propaganda of this sort, have been issued 
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to the number of 250,000 copies. They have had a wide circulation in 
Japan; they have been widely quoted in the newspapers, and, no doubt, have 
had great effect in winning approval for the huge military budgets which the 
Japanese Diet has voted in the past few years. 

Professor Quincy WricHt. May I make just one correction in what 
Mr. Finch did me the honor of quoting? As I understood it, Mr. Finch re- 
ferred to the need of building up the morale of the country. My thought 
rather was the building up of the morale of the community of nations, which 
I regard as quite a different thing. 

Mr. Colegrove has explained certain devices which have been used in 
Japan, but he might have enumerated various other countries in connection 
with the matter of building up a national morale opposed to the community of 
nations and opposed to collective security. That is not the kind of morale 
I am talking about. I am talking about the morale of the community of 
nations as a whole. I think we had a manifestation of that kind of morale 
in the League of Nations Assembly in Geneva last October. I read the de- 
bates when they were voting sanctions against Italy; and I find them a very 
remarkable manifestation of a community of nations morale. Fifty States, 
one after another, although emphasizing the economic burdens which the 
voting of those sanctions would mean to them, nevertheless voted them be- 
cause they had subscribed to the collective system and meant to maintain it. 
Switzerland and France voted to cut off trade which would seriously injure 
the communities near the frontiers of Italy, and it has injured them. Yet 
they did it, and in spite of the fact that France, particularly, had certain 
political motives for not doing it. 

I think we can easily minimize the extent to which there is a morale 
in the family of nations. I think that was the most remarkable manifestation 
and something without parallel in the history of the world that fifty nations 
should have gone ahead and done this, and not only have done it in Geneva, 
but their legislative authorities back home voted the necessary measures to 
cut off all of the imports from Italy, certain exports to Italy, and all loans 
to Italy. The League now has the legislative decrees of, I think, forty-four 
of these States which have not only voted sanctions, but put them into effect 
by domestic legislation. It may be that there was not quite enough morale 
to put the matter over. But I think we should realize that we have the roots 
of a general community of nations morale, and possibilities exist for the de- 
velopment of this morale, to such a point that no State can harbor ambitions 
of a type to wreck the world. 

Secretary Fincu. I do not think we can have a collective morale of 
nations separate and distinct from the morale of the different nations which 
make up the collectivity. I was not present at Geneva when this exhibition 
of the collective morale referred to by Professor Wright was shown, but I 
was in Europe last summer, and, of course, could be in only one nation at a 
time. But I did travel around several countries in succession, and I have 
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some idea as to what Professor Wright referred to as the collective morale 
existing in Geneva. I was in Belgium, for instance, and they were all de- 
cidedly opposed to Italy. Why? The question was: If Italy is permitted to 
take Ethiopia, what will happen to Belgium, or her colonies? Over in 
Holland the same question was asked, If Italy gets away with this, what will 
happen to Holland or her colonies? In Switzerland the same thing was true. 
There the thought was, “If Italy gets away with this, what may happen to 
little Switzerland?” And all the small nations in Europe were solidly opposed 
to the Italian aggression because of the fear that one of them might be the 
next victim. I think that is the explanation of the collective morale in 
Geneva to which Professor Wright refers. It is made up of the individual 
morales of the respective countries in the collectivity. 

Professor Quincy WricHT. Let me call your attention to a quotation 
from Grotius, with which I know you are all familiar, explaining why we have 
international law. He uses the term “bulwark” (munimenta). “The law of 
Nations,” he says, “is the bulwark of the tranquillity of each nation for the 
future.” (Prolegomena, sec. 18.) It is to the interest of each to maintain 
the law and the community without which there can be no law. We will have 
neither a law nor a community of nations unless the nations are interested 
in it. They are interested in supporting the morale of the community as a 
whole because it is the bulwark of the security of each. That is what we 
mean by collective morale. 

Chairman Garner. Before we adjourn I want to call your attention to 
the program this evening. We have a very interesting subject on the agenda, 
namely, “Neutrality and problems of peaceful change.” The discussion will 
begin at eight o’clock in this room. 

The meeting is now adjourned. 

(Thereupon at 4:50 p. m., the meeting adjourned.) 











FOURTH SESSION 
Friday, April 24, 1936, 8 o’clock p. m. 


The meeting was called to order by Professor GrorcE GRAFTON WILSON, 
presiding. 

Chairman Witson. The meeting will please come to order. 

This evening we are entering upon the discussion of “Neutrality and 
problems of peaceful change.” The first speaker will be Professor Amry 
Vandenbosch, Professor of Political Science, University of Kentucky. 

Professor VANDENBOSCH. I enter upon the reading of this paper with 
a great deal of trepidation. The history of the meetings of this Society in- 
dicate that neutrality is a very inflammatory subject, but, nevertheless, it 
has a fatal attraction for the members of the Society. 


NEUTRALITY AND PROBLEMS OF PEACEFUL CHANGE 


By Amry VANDENBOSCH 
Professor of Political Science, University of Kentucky 


Defenders of the policy of traditional neutrality have emphasized the 
fact that international life is not static and that the status quo cannot be 
long maintained where there are situations which have become unbearable 
to a nation or group of nations. And since international society, so the 
argument runs, has not yet provided and probably never can provide, ade- 
quate methods of peaceful change, war is inevitable. Neutrality is there- 
fore a great boon, for it restricts war as narrowly as possible. It permits 
this inevitable change to take place with the least amount of shock to the 
world as a whole. Any departure from traditional neutrality in the direc- 
tion of sanctions or “partiality” must lead to perpetual chaos and universal 
war. Whatever the validity of this argument, it is important to note that 
the defenders of traditional neutrality emphasize the inevitability of change, 
and that this change, the world being what it is, will frequently come through 
force. 

Proponents of a departure from traditional neutrality stress the view that 
the world has become closely integrated physically, economically, and juridi- 
cally, and that wars under modern conditions cannot be localized. Hence any 
violation of a treaty, or any war or threat of war, is a matter of concern 
to all States, and therefore all members of the family of nations should take 
measures to maintain the sanctity of treaties, to prevent war, or, if it has 
already broken out, to stop it. The emphasis is placed upon the maintenance 
of peace, which, under present conditions, must generally mean the main- 
tenance of the status quo. Thus we may say, if with some over-simplifica- 
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tion, that one group emphasizes change and readjustment, and the wisdom 
of retaining a place in international law for inevitable explosions, while the 
other group emphasizes peace, order and stability. Tonight we are asked 
to examine neutrality in relation not to change only, or to peace only, but 
in relation to peaceful change, or stated differently, to orderly progress. 

Under the concepts and rules of international law prevailing before 
1919 there were no juridical barriers to war. Whether or not a State went to 
war was legally not a matter of concern to third States or the family of 
nations. Third States could choose either to remain neutral or to enter the 
war as belligerents. As neutrals they were under obligation to treat both 
belligerent parties alike. Belligerents could draw upon neutral countries 
for war material in unlimited quantities. In addition, belligerents acquired 
new rights, such as visit and search, blockade, and the interception of con- 
traband, for the purpose of cutting off trade between neutrals and the enemy. 
If the aggressor was a great sea Power it received encouragement from the 
fact that the rules permitted it to cut the enemy off from the neutral reservoir 
of military supplies, while it, itself, continued to draw heavily from this 
same source. And if neither of the belligerents was a sea Power, both could 
draw freely upon neutral sources of supplies, being limited only by their 
financial strength. If their financial strength was unequal, the amount of 
supplies each received naturally was unequal. The less industrialized the 
belligerents, the more dependent they were upon neutral sources of supply. 
The recent war between Bolivia and Paraguay, for example, was carried on 
almost exclusively with arms and munitions obtained from the neutral world. 
With the increased application of science to warfare and the mechanization 
of warfare, a constantly larger percentage of belligerent imports became 
susceptible of warlike use; hence the neutral territory from which these sup- 
plies were drawn became more and more a base of supplies, and, in a sense, 
of hostile operations. Without pursuing this subject further, we may con- 
clude, I think, that if traditional neutrality did not offer positive encourage- 
ment to resort to war, it certainly presented no deterrents to conquest or 
forceful change. 

In defense of traditional neutrality, it is sometimes asserted that if it 
did not of itself serve to encourage peaceful change, neutral governments 
could at least play a réle in bringing wars to a speedier close and in inducing 
the belligerents to conclude fairer and therefore more enduring treaties. 
Such was the view of neutrality held by President Wilson in the early years 
of the World War. He hoped that the United States could remain neutral 
in order that it might be able “to speak the counsels of peace and accommo- 
dation, not as a partisan but as a friend.” The President strove to main- 
tain a position of friendly service that might enable him, “when the time 
came to be useful in the cause of peace.” His tender of good offices was 
rejected. As the war progressed there gradually developed in Wilson’s mind 


1 See Baker, Life and Letters of Woodrow Wilson, Vol. V, Neutrality Years, pp. 1-18. 
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a vision of a new world order, but his efforts for the realization of this vision 
were made not as a mediating neutral but as a crusading belligerent. History 
records few cases of successful neutral mediation. 

One of the primary causes of international instability today is to be 
found in the extreme economic nationalism with which the post-war world 
has been cursed. This economic nationalism has origins which are not all 
generally recognized. The World War gave a tremendous impetus to the 
development of economic nationalism in neutral countries. By such devices 
as the system of import and export prohibitions and licenses, bunker control 
and the requisitioning of neutral tonnage, not to mention the “blockade” 
measures, the belligerents were able to exercise an extensive control over the 
economic life of neutral countries. Belligerents were not always satisfied 
with the amount of control exercised during the war but threatened further 
control after the war. At the time of the controversy between Holland and 
Great Britain over the transit between Belgium and Germany across Dutch 
territory of military materials, Lord Robert Cecil warned the Dutch Min- 
ister that the economic position after the war would be very serious, that 
neutral countries would only be able to procure necessary raw materials 
by the good will of Great Britain and her allies, and that if the Dutch Govern- 
ment did not comply with their demands, or tried to evade them, Holland’s 
position after the war might easily become serious.? If such threats could 
come from an idealist like Lord Robert, what was to be expected of men of 
lesser nobility? “The neutrals,” summarizes Turlington in his study on 
neutrality of the World War period, “learned during the World War that 
the extent to which they could continue their normal economic life depended 
chiefly on the degree to which they were economically self-sufficient or to 
which they possessed resources useful to belligerents. They also learned, if 
they had not already known it, that when the vital interests of two belligerent 
groups are at stake, legal and moral arguments are available to both sides 
for ignoring the interests of those who do not choose to participate in the 
armed struggle.” * 

Since the World War, neutrality has developed in new directions. There 
is, for example, the trend reflected in the benevolent or malevolent neutrality, 
depending upon the point of view, of the sanctionist States in the Italo-Ethio- 
pian War, which represents so great a departure from the principles of tradi- 
tional neutrality that not every one regards it as a form of neutrality. 
Secondly, there is the collective neutrality of the Argentine Anti-War Pact, 
suggestively elaborated by Jessup. A third trend is represented by the 
new American isolationist neutrality policy. Because of the limitations of 


2 Vandenbosch, Neutrality of the Netherlands during the World War, p. 24. 

3 Turlington, Edgar, Neutrality: Its History, Economics and Law, Vol. III. The World 
War Period. 

‘ Neutrality: Its History, Economics and Law, Vol. IV. Today and Tomorrow, by 
Philip C. Jessup. 
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time I shall discuss primarily the possible effects of the new American neu- 
trality legislation. 

The movement for a more effective neutrality came largely from a desire 
to keep out of war, but it was also influenced by the fact that world economic 
integration, the new methods of warfare, and mass participation in war, were 
rapidly reducing the twin duties of traditional neutrality—abstinence and 
impartiality—to meaningless terms. But what will be the effect of the arms 
and munitions embargo provisions of the new American neutrality legisla- 
tion? And what will be the effect if this type of legislation becomes univer- 
sal? Already in the World War Secretary Lansing indicated what might 
be some of the results of an arms and munitions embargo. In a note to the 
Austria-Hungarian Government on August 12, 1915, he declared: 


The general adoption by the nations of the world of the theory 
that neutral Powers ought to prohibit the sale of arms and ammunition 
to belligerents would compel every nation to have in readiness at all 
times sufficient munitions of war to meet any emergency which might 
arise and to erect and maintain establishments for the manufacture 
of arms and ammunition sufficient to supply the needs of its military and 
naval forces throughout the progress of a war. Manifestly the applica- 
tion of this theory would result in every nation becoming an armed 
camp, ready to resist aggression and tempted to employ force in assert- 
ing its rights rather than appeal to reason and justice for the settlement 
of international disputes.® 


Obviously a neutral arms embargo will operate most injuriously to the 
agrarian and semi-agrarian countries—just those countries which are already 
weak and least prepared to defend themselves against aggression. States 
in search of safeguards against the effects of arms embargoes may turn to 
policies of economic self-sufficiency and the making of alliances. And in 
order to be the better prepared for war economically, it would only be a step 
for such countries to divert trade to their allies in time of peace. The pos- 
sible evils here sketched could be prevented only by some agreement for 
collective security or mutual assistance. But this is, of course, just the 
type of undertaking which a State committed to a policy of neutrality can 
not enter. 

There are other problems involved in an arms embargo policy, as the 
present American arms embargo illustrates. States planning aggression may 
import their military supplies from the United States in advance of a contem- 
plated attack. If the purposes of the embargo are not to be defeated, the em- 
bargo should be applied the moment a country begins the importation of arms 
and ammunition in abnormal quantities or by other signs gives evidence of 
hostile design against another State. But this could not be done without pass- 
ing some kind of judgment upon the good intentions of that country. And 


5 Foreign Relations, 1915, p. 796. 
* See C. C. Hyde, “Arms Traffic from Standpoint of International Law,” Proceedings 
of the Academy of Political Science, January, 1935. 
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that would hardly constitute a favorable prelude to the neutrality which 
would presumably follow the outbreak of war. Even under the present Act, 
difficulties of this nature exist. Probably because of the many juridical 
barriers which have been erected against war since 1919, the practice of wag- 
ing undeclared wars has increased. Congress has rigorously withheld from 
the President the power of determining an aggressor, but it could not save 
him from the necessity of determining whether or not war exists. When the 
President issued the proclamation warning American travelers against using 
belligerent ships, he stated by way of explanation that “we are now compelled 
to recognize the simple and indisputable fact that Ethiopian and Italian 
armed forces are engaged in combat, thus creating a state of war within the 
meaning of the joint resolution.”* Thus the President enjoys a consider- 
able measure of discretion, after all, and within limits, even of discriminating 
between situations. For apparently a state of war does not now exist within 
the meaning of the resolution between Japan and China or Japan and Russia, 
but it does exist between Italy and Ethiopia. In order to be consistent and 
to deprive the President of all power of discretion and of discrimination, 
Congress may have to extend the embargo to all countries, both in times of 
peace and of war. But this would accentuate all the evil tendencies of the 
present embargo, such as the promotion of economic nationalism and the 
making of alliances. 

Attention has already been drawn to the impetus which may be given 
to economic nationalism by the arms and ammunitions embargo. How much 
greater would not this impetus be if the embargo were extended to include 
essential war materials, such as oil, copper, trucks, tractors, scrap iron, and 
possibly cotton. While the United States is an unusually favored country 
in the amount and variety of its raw materials, it is nevertheless deficient in 
many strategic materials, as, for example, manganese, tin, nickel, chromium, 
rubber, and quinine. The mere possibility that the embargo list of the new 
United States Neutrality Act might be extended to include essential war 
materials produced reports that foreign governments were turning their at- 
tention to this problem. It was reported from Paris that France might en- 
courage investments in the production of cotton in Brazil, in order thus 
to free itself from dependence upon American cotton. Great Britain, with 
great coal supplies but no indigenous oil resources, was reported as turning 
her attention to the need of giving her future men-of-war power to move 
should oil sanctions by any chance become operative against her. However 
exaggerated these reports may be, they serve to indicate how the extension 
of the embargo list to include raw materials would serve to encourage the 
“haves” jealously to guard their raw materials and the “have-nots” to arm 
to seize them or to develop substitutes. It is to be noted that the new 
American neutrality legislation came just at a time when there was develop- 


7 New York Times, Oct. 7, 1935. 
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ing in Europe a movement in favor of some form of voluntary redistribution 
of raw materials as a means of preventing war. 

There is a provision in the new American neutrality legislation which, 
in an unexpected way, may drive the world back to mercantilism in its worst 
form. I refer to the provision prohibiting the flotation of general loans to 
belligerents. The American decision to sell to belligerents only for cash 
will encourage countries to treat their gold reserves as war chests, and may 
lead them to direct their monetary policy toward preventing the depletion and 
stimulating the increase of their gold supply. To be specific, it might cause 
France to depart from gold much sooner than she otherwise would, in order 
to prevent the drainage of her gold reserves. The cash provision of the 
new American neutrality legislation thus injects an upsetting factor in the 
already chaotic world monetary situation.® 

But such is the dilemma of neutrality that the more it moves in the 
direction of rigid non-participation, the greater the impetus it gives to eco- 
nomic nationalism and imperialism. There remain a number of measures 
which can be taken before a more effective, as distinguished from a merely 
legal or technical, neutrality is attained. Drawing upon the experience of 
the small neutrals in the World War, I suggest the following: the prohibition 
of the transit across neutral territory of all war booty, requisitioned goods 
and military supplies, and the limitation of the transit of all other goods 
to peacetime quantities; the prohibition of the passage over neutral territory 
of belligerent aircraft, whether military or non-military; the prohibition of 
the belligerent use of radio stations on neutral territory; the assimilation of 
belligerent armed merchantmen to warships and the exclusion of both from 
neutral ports; the exclusion from neutral ports of the vessels of any belligerent 
whose vessels fly the neutral flag as a ruse against the enemy; and the ex- 
clusion from neutral ports of adjudicated prizes. I submit that all these 
measures are logical extensions of neutral duties, especially under the modern 
conception of neutrality, which stresses absence of participation, direct or 
indirect, rather than impartiality. A thoroughgoing neutrality ought not 
to permit neutral territory to be used to facilitate the perpetration of an act 
of war. And yet what would be the result of the adoption of these measures? 
They would constitute a serious handicap to belligerent States which have 
few harbors and no territory outside of the homeland, or find themselves in 
unfavorable geographic positions. These measures would therefore very 
probably intensify the territorial phobia with which the world is afflicted. 

If such are some of the problems of neutrality in relation to peaceful 
change, how different is it with membership in the League of Nations or 
some other pact of collective security? Sir Alfred Zimmern, in a recent 
article, raises the question of what would have happened to Ethiopia if there 


* This problem was apparently discussed at a recent meeting of the board of the Bank 
for International Settlements. See report in New York Times, April 7, 1936. 
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had been no League of Nations? To this very hypothetical question Sir 
Alfred answers as follows: 


When in 1898 an attempt was made by France to extend her power 
eastwards from her existing African possessions to the basin of the 
Upper Nile, it met with determined resistance of the British Govern- 
ment of the day. Lord Salisbury, indeed, as the records reveal, was 
always particularly concerned to safeguard British interests in that 
region. And he was equally concerned to keep the concert of the Euro- 
pean Great Powers from what he would have considered an undue inter- 
ference in a matter which concerned Great Britain and France alone. 
If the League had not come into existence we are perhaps justified in 
assuming that the pre-war British policy in that region would have been 
maintained. It would have been more difficult for British statesman- 
ship to steer clear of outside interference; and there would have been 
less chance than there is today of arriving at a settlement taking genuine 
Italian needs and aspirations into account. 


There is another aspect to this problem. It must be frankly admitted 
that a discontented State must bring matters to a crisis before it is likely 
to get a hearing for readjustment, whether under or outside of Article 19 
of the Covenant. States under obligations to apply sanctions against an 
aggressor will be anxious to prevent the necessity for applying sanctions, and 
they will therefore do everything possible to induce peaceful settlement. 
In fact, this fear and reluctance to apply sanctions may make their statesmen 
too feverishly eager to arrive at any kind of settlement, even at the expense 
of the innocent party, as the ill-starred Hoare-Laval proposal illustrates. 
With States not under obligation to apply sanctions and committed to a 
policy of neutrality, the situation operates to produce opposite effects. As 
the situation becomes tense, these States will relax their efforts to prevent 
war or to press for a proper settlement, lest they become involved in such a 
way as to make it impossible for them to stay out of war, should it occur. 
In this connection it is interesting to note that the British Government, 
through its Foreign Secretary Sir Samuel Hoare, admitted the need for Italian 
expansion and the justice of some of the criticisms that have been made 
against the Abyssinian Government, yet Great Britain applied sanctions 
against Italy. The United States Government made no such admission with 
respect to Italian needs or criticisms of the Ethiopian Government; it never- 
theless treated the invading and the invaded country alike. 

We are all agreed, I think, that sanctions should be accompanied by 
adequate methods of peaceful change. That adequate methods have not 
yet been developed is equally clear. Whether peace can be maintained with- 
out proper machinery for peaceful change may be doubted. But certain it 
is that in the present interdependent world, war will rarely, if ever, bring 
justice or improved conditions, and may easily bring chaos and ruin to all 
the world. It is generally assumed that a redistribution of territories is a 
necessary condition of peace. Little is to be expected from this method of 
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pacification. It is not likely that the “haves” would peacefully release any 
of their territories or colonies, and it is certain that, even if it were done, it 
would not solve the problems of the “have-nots.” Far more is to be expected 
from measures to lessen the importance of frontiers by removing the barriers 
to the free exchange of goods. But isolationist neutrality intensifies eco- 
nomic nationalism. 

In the light of this analysis, what policy should the United States adopt? 
Should it return to a policy of traditional neutrality, or develop its present 
isolationist neutrality policy? Or should it turn to a policy of collective 
neutrality, or perhaps of collective security? Upon this question I wish, in 
conclusion, to make a few observations. 

First: In the past neutrality represented a fairly definite status under 
international law, though it should be remembered that even under the old 
concepts and rules the relations between neutrals and belligerents were never 
reduced to law, for either party could escape from the existing legal status by 
the resort to war. The World War and events since then have increasingly 
shifted the problem of neutrality from the realm of law to that of policy.® 
One has only to read a small part of the overwhelming literature on neutrality 
which has appeared in recent years to be impressed with that fact. Jessup, 
in his recent book, states that “the United States is free to choose from a num- 
ber of neutrality policies,” 1° while Dulles and Armstrong, in their book, 
Can We Be Neutral? use the word “neutrality” not as connoting a status de- 
fined under international law but as “that policy which a country at peace 
adopts toward countries at war,” 14 and they suggest the adoption of a multi- 
ple system of neutrality. Assuming that neutrality is still essential, the old 
rules which formerly governed the relations between neutrals and belligerents 
have been thrown into hopeless confusion. It is, therefore, no longer a matter 
of going back to some old certainty, but rather of moving forward to a new 
position more in conformity with present-day needs and aspirations. 

Secondly, there is the anomaly of belligerent rights in a system of law. 
Every textbook on international law uses the term “neutral rights.” What 
rights does the neutral acquire upon the outbreak of war which it did not 
have before? As a matter of fact, war brings to the neutral only additional 
duties and burdens. It is the belligerent who acquires new and extraordinary 
rights by the mere act of declaring war, such as the right of visit and search, 
the right to maintain blockade and to capture contraband. We must use as 
a norm not the extravagant belligerent pretensions of centuries ago but 
of the present day international law of peace. To allow the exercise 
of these extraordinary rights to States, other than those engaged in self- 
defense or in maintaining international order, is the very negation of law and 
places a premium upon resort to force. It is to set violence above law. 


* Switzerland, for example, in spite of its neutralized status, is applying mild economic 
sanctionist measures against Italy. 
1° Neutrality: Today and Tomorrow, p. 210. 11 Page 9. 
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Years ago Judge John Bassett Moore pointed out the necessity for an interna- 
tional organization which “would set law above violence; (1) By providing 
suitable and efficacious means and agencies for the enforcement of law; and 
(2) by making the use of force illegal, except (a) in support of a duly ascer- 
tained legal right, of (b) in self-defense.” 12 

Thirdly, while it is true that revision and sanctions should be linked like 
Siamese twins, it is also true that those countries committed to sanctions will 
be more disposed to help bring about peaceful change than States committed 
to a policy of isolation and neutrality. Our international troubles are in 
large part due to the anarchic condition of world society. Neutrality essen- 
tially promotes rather than reduces that anarchy. “They isolate themselves, 
expecting war,” wrote Bastiat, “but isolation is itself the commencement of 
war.” 18 

Lastly, all war today is essentially “civil war.” “That war [and neu- 
trality] should have any meaning at all, it is essential that the State should 
be coextensive with community, that a people should be as independent of any 
other people as a State is of any other State.” “Today it is States and not 
communities that go to war, for there is no community which is separate and 
independent.” 14 Under these conditions, peace and change are not opposite, 
but the same. John Stuart Mill, in his essay on representative government, 
pointed out the fallacy of setting over against each other Order and Perma- 
nence, Progress and Change. Order he defined as “the preservation of all 
kinds and amounts of good which already exist, and Progress as consisting in 
the increase of them.” “We cannot say,” he continued, “that in constituting 
a polity, certain provisions ought to be made for Order and certain others for 
Progress, since the conditions of Order, in the sense now indicated, and those 
of Progress, are not opposite, but the same. The agencies which tend to pre- 
serve the social good which already exists, are the very same which promote 
the increase of it, and vice versa: the sole difference being that a greater de- 
gree of those agencies is required for the latter purpose than for the former.” 


Chairman Witson. Ladies and gentlemen, it is a peculiar pleasure to 
introduce as the presiding officer for the remainder of the evening the Honor- 
able Henry L. Stimson, former Secretary of State, and an Honorary Vice 
President of the Society. 

(Honorable Henry L. Stimson now presiding.) 


12 Presidential address, American Political Science Association, 1914, American Political 
Science Review, 1915, p. 13. 

13 Quoted by MacIver, The Community, p. 410. 

4 Maclver, op. cit., p. 422. This is the view underlying Art. 11 of the Covenant. It is 
apparently also the view of Secretary Hull. ‘Under the conditions which prevail in the 
world today a threat of hostilities anywhere cannot but be a threat to the interests—political, 
economic, legal and social—of all nations. Armed conflict in any part of the world cannot 
but have undesirable and adverse effects in every part of the world.”’ Statement of Sept. 
11, 1935, reminding Italy and Ethiopia of their obligations under the Briand-Kellogg Pact. 
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Chairman Stimson. I am very happy to have been invited to take the 
chair from my distinguished predecessor. And I shall proceed to show my 
familiarity with the proper duties of a chairman by proceeding at once to 
introduce the next speaker, who will speak on the subject of “Neutrality 
laws and exceptions to commercial treaties.” The speaker will be Mr. Allen 


T. Klots, formerly Special Assistant to the Secretary of State, now a member 
of the New York Bar. 


NEUTRALITY LAWS AND EXCEPTIONS TO 
COMMERCIAL TREATIES 


By Aten T. Kors 
Of the New York Bar 


The above title given to the subject which I have been asked to discuss 
at this meeting is perhaps open to some clarification. The subject which I 
have interpreted it to cover may be stated as follows: 

Do certain provisions of the so-called “neutrality legislation,” including 
both the legislation enacted by Congress and in addition that which was pro- 
posed but not enacted into law, conflict with provisions which are commonly 
to be found in the numerous commercial treaties to which the United States 
is a party? Or, putting the question even more narrowly, do the embargo 
provisions contained in the so-called “neutrality legislation,” enacted or 
proposed, conflict with certain provisions of our commercial treaties? 

The legislation actually enacted is to be found in the Joint Resolution of 
Congress approved August 31, 1935, as extended by the Joint Resolution ap- 
proved February 29, 1936. This statute provides in substance that, whenever 
the President shall find that there exists a state of war between two or more 
foreign States, he shall proclaim such fact and it shall thereafter be unlawful 
to export arms, ammunition or implements of war from any place in the 
United States to any such belligerent country, or to any neutral country for 
transshipment to or for the use of any such belligerent country. The Presi- 
dent is authorized to define arms, ammunition and implements of war within 

the statute. There was proposed at the present session of Congress, in a bill 
sponsored by the administration, a provision that under certain circumstances 
it should be unlawful to export not only arms, ammunition and implements of 
war, but in addition articles or materials used in the manufacture of arms, 
ammunition or implements of war or in the conduct of war. 


I 


It will be assumed in the first part of this discussion that the purport and 
intent of the legislation is solely for the purpose of helping to keep the United 


States out of war. Let us assume that the objects are those which were 
expressed in the proposed legislation as “to promote the security and preserve 
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the neutrality of the United States or to protect the lives and commerce of 
nationals of the United States,” and that the legislation is not directed in any 
sense as an aid to collective action to curb an aggressor who, let us say, is 
intent upon violation of the Pact of Paris. 

Such discussion as there has been on the subject of the relation of these 
embargo provisions to our commercial treaties has centered chiefly around 
the commercial treaty between the United States and Italy which went in 
force on November 18, 1871. This is an example of current interest, and as 
this treaty contains most of the provisions on the subject which can be found 
in the other treaties, I shall direct my observations to it as a concrete basis 
of discussion. 


The treaty with Italy aforesaid contains as its very first agreement, as 
set out in Article I thereof, the following provision: 


There shall be between the territories of the high contracting parties 
a reciprocal liberty of commerce and navigation. 


It has been asserted that legislation prohibiting the export of arms or the 
export of materials used in the conduct of war to Italy while Italy was engaged 
in war with a third country would conflict with this treaty provision. Let us 
inquire first, by looking at the treaty itself, whether this provision is suscepti- 
ble of such a broad construction. 


To begin with, let us look at the remainder of Article I itself. 


It goes on 
to read as follows: 


Italian citizens in the United States, and citizens of the United States 
in Italy, shall mutually have liberty to enter with their ships and cargoes 
all the ports of the United States and of Italy, respectively, which may be 
open to foreign commerce. They shall also have liberty to sojourn and 
reside in all parts whatever of said territories. They shall enjoy, respec- 
tively, within the States and possessions of each party, the same rights, 
privileges, favors, immunities, and exemptions for their commerce and 
navigation as the natives of the country wherein they reside, without 
paying other or higher duties or charges than are paid by the natives, on 
condition of their submitting to the laws and ordinances there prevailing. 

War vessels of the two Powers shall receive in their respective ports 
the treatment of those of the most favored nation. 


It might well be argued that these subsequent provisions of Article I were 
intended to define what was meant by “liberty of commerce and navigation,” 
as, namely, the right to enter all open ports with ships and cargoes and the 
right to enjoy the same privileges of commerce and navigation as the natives 
of the countries themselves. If this is a correct construction, Article I cannot 
be taken as prohibiting an embargo applicable to all shippers—Americans or 
aliens alike—of cargoes to Italy in the event of her going to war. This inter- 
pretation of the liberty of commerce and navigation clause appears equally 
reasonable when we examine similar clauses as they appear in other treaties. 
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Thus, in certain of the more modern treaties, such as those with Finland, Nor- 
way, Poland and Austria, we find a clause which reads as follows: 


Between the territories of the High Contracting Parties there shall 
be freedom of commerce and navigation. The nationals of each of the 
High Contracting Parties equally with those of the most favored nation, 
shall have liberty freely to come with their vessels and cargoes to all 
places, ports and waters of every kind within the territorial limits of the 
other which are or may be open to foreign commerce and navigation. 

These treaties all indicate that the clause in question is not intended to convey 
the unqualified meaning which has been contended for. 

In the next place, it is evident from the treaty as a whole that “reciprocal 
liberty of commerce and navigation” was not intended to mean unrestricted 
and unqualified freedom. Thus, a customs duty or tariff on imports would 
constitute a restriction on complete and unqualified liberty of commerce. 
Yet it is perfectly apparent from the presence of the most favored nation 
clause contained in Article VI of the treaty that the treaty was not intended 
to prevent either Italy or the United States from imposing tariff duties, pro- 
vided the same treatment should be accorded to the other as to the most 
favored nation. Finally, in Article VI it is provided: 


nor shall any prohibition be imposed on the importation or the exporta- 
tion of any articles the produce or manufactures of the United States or 
of Italy, to or from the territories of the United States, or to or from the 
territories of Italy, which shall not equally extend to all other nations. 


Here is an express recognition in the treaty that prohibitions may be put upon 
either exports or imports by either nation as long only as the most favored 
nation principle is adhered to. Clearly, the reciprocal liberty provisions of 
Article I, therefore, were not intended to be taken literally in a completely 
unqualified sense. 

This brings us to a consideration of the provisions of Article VI, above 
quoted, for it seems quite clear that Article I was not intended to interfere 
with prohibition by the United States of the export of articles to Italy, pro- 
vided the same prohibition should be extended to other nations. The question 
is thus presented whether the embargoes contained or proposed in the neu- 
trality legislation violate the most favored nation principle adopted in Article 
VI. In imposing, as regards a particular nation which goes to war, an export 
prohibition which is automatically required to be imposed on any nation at 
war, are we imposing on exports to that particular nation a prohibition which 
is not equally extended to all other nations? Frankly, it is difficult to see 
wherein the discrimination lies. By enacting an export prohibition against 
all nations who may hereafter become engaged in war, we are not favoring 
any one nation as against any other. We have, on the contrary, laid down 
a rule which automatically applies to all countries without discrimination or 
fear or favor who comply with the qualification of being a nation at war. 
It is not the act of the United States, moreover, which brings any particular 
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nation within that qualification. It is either the act of that nation itself 
which brings it into a state of belligerency, or possibly the act of some other 
nation for which the United States is in no way responsible. Surely because 
Italy by her own acts, or by forces for which the United States is in no way 
responsible, has qualified for prohibitions which apply to all countries meet- 
ing the same qualifications, we are not guilty of any discrimination against 
her, nor have we applied any prohibition which does not equally extend to all 
other nations. 

The foregoing argument would seem to be sound where the legislation is 
mandatory and where the embargo automatically goes into effect when a state 
of war is found in fact to exist. Where the President is given discretion to 
impose the embargo, as was provided in the proposed legislation, a somewhat 
different question perhaps presents itself. 

There is one feature of the Joint Resolution of Congress which was 
passed at this session, however, which would seem to raise seriously the ques- 
tion whether it can be reconciled with the treaty provisions of the type above 
discussed. This is the provision which says that the neutrality legislation, 
including the embargo provisions, shall not apply to an American Republic 
engaged in war against a non-American State. This would appear to make 
American Republics especially favored nations, and another nation might 
well complain that it created an exception not permitted by the most favored 
nation clause in its treaty with the United States. 


II 


So much for the construction of the treaty itself and its meaning as 
applied to the embargoes in question. The next question is whether there are 
any general principles of international law which, outside of the treaty itself, 
would permit an embargo by a neutral of shipments to belligerents as an 
exception to either a general freedom of commerce clause or a most favored 
nation clause contained in the treaty. 

It has been asserted that an embargo limited to arms, ammunition and 
implements of war is a recognized exception to the provisions of the commer- 
cial treaty. For example, Professor Borchard in his testimony before the 
Congressional Committee in the hearings on the neutrality legislation in 
January, 1936, stated that this rule was elementary law. In the hearings 
before the Senate Committee, Mr. Hackworth, the Legal Adviser of the De- 
partment of State, cited the fact, among others, that during the Franco-Prus- 
sian War, Switzerland, in spite of her commercial treaty with France and 
Germany, embargoed arms and munitions of war which her decree referred 
to as matériel. In an “Information Department Memorandum” of The 
Royal Institute of International Affairs entitled The Most Favored Nation 
Clause as an Instrument of National Policy, “war materials” are listed as a 
recognized exception to the most favored nation clause. In support of such 
an implied exception it may be argued that since belligerents under inter- 
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national law have the right to seize contraband, a neutral in order to protect 
itself from international complications with belligerents must be held to have 
retained the right to forbid its export. This reasoning is grounded on prin- 
ciples perhaps akin to the right of self-preservation or defense. In other 
words, a situation might well be imagined where fatal consequences would 
result from continuing trade with belligerents and where the only way that 
such fatal consequences could be prevented would be to cut off such trade. 
Such a situation would appear to be reasonably implied as an exception to 
an ordinary commercial treaty. 

It is a little difficult to see why the exception should be limited to an 
embargo on arms, ammunition and implements of war. Nowadays, in par- 
ticular, when the line between contraband and non-contraband material is so 
hazy and indistinct, it would seem equally reasonable to extend the exception 
to anything which might be used in the conduct of war, and this applies to 
most commodities and raw materials. That it could reasonably be extended 
to anything used in war, particularly where, as in the legislation proposed at 
the last Congress, only the excess over the normal peace time requirements of 
the belligerent was embargoed, does not strike one as a violent contention. 
The chances of a dispute with a belligerent in control of the seas are just as 
great as to non-contraband as absolute contraband, and the opportunity for 
arousing international ill will and popular excitement is even greater because 
of the feeling of injustice that can be created by the seizure of non-contraband. 
If the embargo is made contingent, moreover, as in the legislation which was 
proposed, upon the specific finding by the President that the embargo would 
serve “to promote the security and preserve the neutrality of the United 
States or to protect the lives and commerce of nationals of the United States,” 
its inherent character as a measure of self-preservation is emphasized. 


III 


I should like now to consider the subject from a somewhat different and 
broader aspect. It appeals to me as a more interesting phase of the question, 
although perhaps a more controversial one. The point referred to is this: 
Has there come about a development in international law since the World War 
by which the legal concept surrounding war and the rights and obligations 
resulting therefrom has undergone a fundamental change, and must the rights 
of a nation under a commercial treaty be interpreted in the light of such new 
concept of belligerency? 

During the World War and at the conclusion thereof, there developed 
among the peoples of the world an essentially different attitude toward war 
from any which had hitherto obtained. It is not too much to say that the 
nations which participated in that conflict and those which, although not 
taking part, witnessed the devastation which it brought about, were so im- 
pressed with the evils of war that they were determined to impress upon it not 
only the stamp of disapproval, but in addition the definite stamp of illegality. 
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This purpose first secured recognition in the Covenant of the League of 
Nations. It was to assume an even more sweeping and categorical form in 
the Pact of Paris in which some sixty-three nations of the world solemnly 
condemned recourse to war for the solution of international controversies, 
renounced it as an instrument of national policy, and covenanted that the 
settlement of all disputes between them should never be sought except by 
pacific means. 

The adoption by such a large proportion of the nations of the world of 
such a general rule of conduct sanctioned by a popular approval and a popular 
concept which had become almost universal surely must be said to have intro- 
duced a new organ in the whole body of international law. Certainly inter- 
national law is organic and grows just as the common law or any other living 
body of law grows with the development of human relations and social 
morality. Among its processes of growth, moreover, there seems to be pretty 
generally recognized a process that may be termed international legislation. 
As early as 1907 Mr. John Bassett Moore said during the proceedings of this 
Society: 


of all the achievements of the past hundred years, the thing that is most 
remarkable, in the domain of international relations, has been the modifi- 
cation and improvement of international law by what may be called acts 
of international legislation. 


Professor Fenwick in his recent book on international law says: (at page 68) 


In contrast to general principles and customary law, a further source 
of international law is to be found in the various treaties which embody 
the express consent of the nations to the rule or rules laid down in the 


treaty. 

As we all know, the Carnegie Endowment for International Peace is publish- 
ing in a series of volumes a compilation of treaties which it entitles Interna- 
tional Legislation. 

The Pact of Paris would seem to be the type of treaty preéminently 
entitled to recognition as international legislation. In contrast to the tenu- 
ous and somewhat obscure basis on which some of the recognized principles of 
international law have been predicated in the past, the formal adoption by 
practically every nation of the world of such a general rule of conduct, sup- 
ported by such universal popular demand, would seem to be a pretty solid 
foundation on which to base a step in the development of international law 
and a new rule of international conduct, particularly among the signatories 
themselves. The very breadth and simplicity in form and substance of this 
treaty denotes it all the more as being the stuff of which fundamental laws 
are made. The absence of sanctions or provisions for enforcement within its 
four corners does not prevent its having any the less the force of law. This 
lack it has in common with most principles of international law. Because of 
its elemental character, moreover, it can be made to serve in a primary ca- 
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pacity as a foundation upon which by carefully considered precedent to build 
brick by brick a structure of lasting and ever growing significance. 

It is not surprising, therefore, to witness already the development of a 
very respectable body of authority to the effect that the principles of the 
Pact of Paris have a vitally important bearing on the rights of belligerents as 
now to be understood. Manifestations of this development have appeared 
from widely divergent sources and directions. As early as 1929 J. L. Brierly 
in the British Year Book of International Law expressed the view that a na- 
tion violating the Pact “must not expect to exercise the traditional, or indeed 
any, belligerent rights at sea against other Powers whose treaty rights it is 
itself violating.” When Secretary Stimson on January 7, 1932, announced 
in his notes to Japan and China that the American Government would not 
recognize any situation, treaty or agreement which might be brought about 
by means contrary to the covenants and obligations of the Pact of Paris, and 
when fifty nations acting in the Assembly of the League of Nations on March 
11 of the same year took similar action, also referring expressly to the Pact 
of Paris, the action in both cases was based on a fundamental recognition of 
a new status for belligerency in case the belligerent happened to be a violator 
of that treaty. Such definitive action, taken by so large a proportion of the 
signatories of the Pact of Paris, denying to an aggressor legal validity of the 
fruits of his aggression, is entitled to recognition as a precedent of some weight 
in the organic growth of the law springing from the Pact and in support of 
the illegal nature of such belligerency. 

In a speech before the Council on Foreign Relations on August 8, 1932, 
Mr. Stimson, then Secretary of State, speaking of war in violation of the 
Pact of Paris, said: 


It is no longer to be principle around which the duties, the conduct, 
and the rights of nations revolve. Itis an illegal thing. Hereafter when 
two nations engage in armed conflict either one or both of them must be 
wrongdoers—violators of this general treaty law. We no longer draw a 
circle about them and treat them with the punctilios of the duelist’s code. 
Instead we denounce them as lawbreakers. 

By that very act we have made obsolete many legal precedents and 
have given the legal profession the task of reéxamining many of its codes 
and treaties. 


In September, 1934, further recognition of the new status of war as affect- 
ing a belligerent’s rights found expression by a distinguished group of inter- 
national lawyers in the resolution taken by the International Law Association 
at a meeting in Budapest and known as the “Budapest Articles of Interpreta- 
tion of the Briand-Kellogg Pact of Paris.” I quote from these articles the 
following as having special relevancy: 


(4) In the event of a violation of the Pact by a resort to armed force or 
war by one signatory State against another, the other States may, 


1The British Year Book of International Law, 1929, p. 210. 
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without thereby committing a breach of the Pact or of any rule of 
International Law, do all or any of the following things: 

(a) Refuse to admit the exercise by the State violating the Pact 
of belligerent rights, such as visit and search, blockade, etc.; 

(b) Decline to observe towards the State violating the Pact 
the duties prescribed by International Law, apart from the Pact, 
for a neutral in relation to a belligerent; 


(c) Supply the State attacked with financial or material as- 
sistance, including munitions of war; 
(d) Assist with armed forces the State attacked. 
(5) The signatory States are not entitled to recognise as acquired de jure 
any territorial or other advantages acquired de facto by means of 
a violation of the Pact. 


The above quoted Articles of Interpretation are, of course, based on the con- 
cept that hereafter, in so far as a violator of the Pact of Paris is concerned, 
the making of war is illegal and a perpetrator of such violation is to be there- 
after denied the recognition of any position de jure either during or as a result 
of its belligerency. 

At the recent meeting of the New York State Bar Association a report 
of the Committee on International Law was rendered on the recent neutrality 
legislation. In the course of this report it was stated that the spirit of the 
Pact of Paris “evidently makes of a nation having recourse to war an out- 
law.” This committee, under the chairmanship of Mr. Frederic R. Coudert, 
included among its membership such distinguished lawyers as Elihu Root, 
John W. Davis, Frank Hiscock, former Chief Judge of the New York Court 
of Appeals, Robert C. Morris, Thomas D. Thacher, and the late George W. 
Wickersham. 

But perhaps the most interesting and pertinent discussion on the subject 
of the effect of the Pact of Paris on the rights under other treaties of a signa- 
tory who violates the Pact is the discussion which took place in England in 
connection with the Suez Canal and Italy’s use thereof to make war on 
Abyssinia. In August, 1935, the Law Times of London published an editorial 
on the legal right under pertinent treaties to close the Suez Canal to Italy. 
The editorial cites the Convention of Constantinople of October, 1888, to 
which Italy was a party, and also court decisions which have had occasion to 
interpret that treaty. It comes to the definite conclusion that the canal by 
treaty is required to be open in times of war and in times of peace and to 
warships as well as the merchant vessels of all nations, and that it cannot be 
blockaded. It then expresses the opinion, however, that since both Italy and 
Abyssinia are signatories of the Pact of Paris, if one should declare war in 
violation of the Pact it could not complain if the protecting Power closed the 
Canal. 

Again, in The Law Journal of London in its issue of August 24, 1935, con- 
taining a discussion of the Suez Canal problem and the right to close the canal 
to Italy, it was said: 
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But the international law of war has been radically altered by the 
Covenant of the League, and the Agreements which have followed it. 
Italy, if her present Dictator makes war on Abyssinia, would not be em- 
barking on a war of the old type, recognized as a lawful expression of the 
ambition and demands of a nation. Italy will be a criminal in Interna- 
tional Law and the Commissioners are under no obligation to allow the 
Canal which is under their charge to be used in the furtherance of a crime. 


We thus see growing as part of the structure to be built on the foundation 
of the Pact of Paris a principle that a violator of the Pact is engaged in the 
perpetration of an illegal enterprise. His offense, moreover, is something 
more than a mere breach of a private treaty. It partakes of the nature of a 
public wrong. To say that he has become an outlaw is perhaps expressing 
the thought somewhat metaphorically, but it does convey the essential idea, 
supported by the precedents and interpretations above noted, that he shall 
not be permitted to acquire rights as a result of the perpetration of this public 
wrong, nor shall he be permitted to possess certain rights while engaged in this 
perpetration. He must be said to have forfeited many of his rights under 
international law. Can such a one demand recognition of all his former 
rights under his commercial treaties? Or looking at it another way, can a 
commercial treaty be construed so as to prevent a nation from forbidding the 
giving of aid and succor to one who is thus a public offender? 

This reasoning, of course, would only justify an embargo on exports to 
the aggressor. For the justification of an embargo to the aggrieved bel- 
ligerent we are remitted to the considerations covered in the first part of this 
discussion. 

The ultimate significance of the Pact of Paris, as in the case of any fun- 
damental law, is going to depend upon the extent to which it is given the effect 
of law in particular instances as they arise in slowly and carefully picked 
out progression by those responsible for the administration of international 
relationships under it. If such progressive interpretation in its administra- 
tion is accompanied by progressive interpretation among international law- 
yers, students, and professors of international law, who play such an impor- 
tant part in crystallizing principles of a jurisprudence wherein court decisions 
are so few and far between, the possibilities of the Pact of Paris as a vital 
factor in international law would seem to be very great indeed. 


Chairman Stimson. Before we embark on the warmth of the general 
discussion I want to say that this discussion will, in the first place, be led by 
Dr. William C. Dennis, President of Earlham College. I take great pleasure 
in introducing my old friend, Dr. William C. Dennis. 

Mr. Witu1aM C. Dennis. Mr. Chairman, it is a pleasure for me to re- 
call that this is not the first time that Mr. Klots and I have had the privilege 
of arguing a very interesting question of international law before you, sir. 

Ladies and gentlemen, I am sure you will all agree with me that we 
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have just had the privilege of listening to two exceedingly interesting 
and able presentations on this general problem of neutrality, each of the 
length of twenty minutes. I wonder how many of you have thought, as I 
have, during this presentation that is precisely the length of time, as I recall 
it, of the general debate allowed in the House of Representatives on the 
Neutrality Bill, both at the time of its original passage and at the time of 
its subsequent reénactment and amendment. 

Professor Fenwick and I have had the privilege not only of hearing the 
papers read this evening, but also of reading them over very carefully at 
our leisure beforehand. And we propose to address you for ten minutes 
apiece, and then the matter will be thrown open to debate. And I wonder 
even after all of that additional wisdom has been shed upon the subject of 
neutrality this assembly, which contains within its membership, I think, as 
large a proportion of persons qualified to speak on this subject as any assem- 
bly we are likely to get together, would feel that after this evening’s debate 
it was qualified to enact neutrality legislation for the United States which 
might mean the life or death of our sons. 

I submit as a preliminary suggestion that these very interesting papers 
have once more shown how complicated and how delicate these questions 
of neutrality are, how much they are entitled to the intelligent, thoughtful 
attention of the Government of the United States. And when we recall the 
forty minutes here tonight and the forty minutes in Congress—and, of 
course, I make due allowance for all the discussion in committee, Professor 
Borchard and a great many other learned gentlemen testified before the 
Congressional Committees—I submit that the question of neutrality has not 
yet received that attention at the hands of our Government which it deserves. 

I have no difficulty at all myself in following everything Mr. Klots has 
said, not only as respects these general principles which he enunciated about 
the embargo provisions and the most-favored-nation clause, but also the to 
me as to him more interesting portion of his remarks, which dealt with what 
we might call the application of the Stimson Doctrine to this embargo legis- 
lation, the application of the doctrine that a nation like a man may not 
profit by its own wrong, and that therefore a nation may not acquire belli- 
gerent rights when it has gone to war in violation of its treaty obligations: 
To me that seems to be a perfectly sound extension of the application of the 
Stimson Doctrine. But, after all, when we are without any means of deter- 
mining which is the aggressor nation, and when confessedly this application 
of the doctrine can only apply against the aggressor, this does not actually 
give us any very great assistance, I suppose, in the practical administration 
of our neutrality laws. 

Professor Jessup has very well said that we want neutrality laws to 
keep us out of war, that neutrality laws which simply define rights or give 
rights which we must fight to maintain, are not of any great practical use 
to us. And so it is, I suppose, at present with the rights which a neutral 
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nation may acquire under the Kellogg Pact, valuable as they are in principle 
and valuable as we hope they may some time come to be in practice. 

Right now I suppose the situation is like that which occurred in my 
home town when two highly respected lawyers got into an altercation. One 
of those men was a man of national reputation whose name would be known 
to most of you here. He resented certain aspersions cast upon his profes- 
sional conduct by his brother lawyer, with the result that the brother seized 
a heavy notarial seal and started for him. The gentleman, not wanting to 
be pounded with that seal, seized the hands of the aggressor, and they swayed 
to and fro, each struggling to get the seal. Inasmuch as this scene had taken 
place right in open court, something had to be done about it; so a proceeding 
was had. Everybody wanted to hush the affair up as much as possible, so 
they put a distinguished lawyer on the stand to testify as to what happened. 
He told how each combatant tried to get the seal to protect himself. And 
the cross-examining attorney said, “Your testimony then is to the effect that 
each of these gentlemen was endeavoring to prevent the other from commit- 
ting a breach of the peace?” and the answer of the witness was, “Yes; that 
is it exactly.” The court so found; and nobody was any the worse for the 
wear. 

Now, of course, that is the way it is with modern war. Nobody is ever 
the aggressor in a modern war, so far as his own admissions go. And until 
we have some court that is able to pass upon that question, the Stimson 
Doctrine does not do us much practical good in determining our neutral 
rights. Perhaps the time will come when we will devise a means of deter- 
mining who is the aggressor. 

Mr. Vandenbosch proposed the question of neutrality versus collective 
security. On his very able analysis of the question, I think he held the 
balance very level between the two alternatives or two horns of the 
dilemma—neutrality and security, that is, collective security. If I am 
not mistaken, he leaned a little bit towards the latter alternative, towards 
collective security, at least, in the future. I suppose most of us would agree 
with that. Eventually we must look forward to a world governed by law 
where the subjects of international law, like the subjects of municipal law, 
do not resort to breaches of the international peace to assert their rights, 
where nations no longer prosecute their rights by force. But “eventually” 
may be a long time; and it looks at present as though it will be a good while. 

Collective security now only means to many of us intervening to main- 
tain the status quo under the Treaty of Versailles. And to many of us, not 
merely to the nations smarting under the Treaty of Versailles, but to many of 
the inhabitants of the neutral countries that means something unthinkable 
that we should intervene in behalf of collective security in order to repress 
nations seeking to escape from the manifold injustices which, in my judg- 
ment, are imposed upon them by that treaty. And they are seeking to escape 
not merely from injustice but from the manifold burdens from which, as it 
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seems to many, they were entitled to be exempted under the terms of the 
armistice. 

I happened to be out in China during the time of the making of the 
Treaty of Versailles. I have here with me a little book which I have worn 
by much use. That little book contains the speeches of President Wilson. 
It was translated into Chinese and was circulated among the people out there. 
But the copy I have is an English copy because I read it more easily in 
English! And there were a large number of people, the intelligent leaders 
of China, who understood those speeches perfectly. The Treaty of Versailles 
was a tremendous blow to the aspirations of the people of China, just as it 
was to the people of the Central Powers. 

I do not think collective security for the maintenance of that status quo 
is possible as a matter of practical politics for the United States. To be sure, 
a great deal has been done to relieve that treaty. It has been done by the 
efforts of the United States. We no longer talk about hanging the Kaiser; 
reparations have had their Young Plan, Dawes Plan, and finally the Hitler 
Plan, and armaments have recently been equalized under the latter. There 
is a process of readjustment going on. And I venture the prediction the 
process will lead to the same results as did Russia’s insistence on having a 
fleet in the Black Sea in 1870. 

In the meantime the United States has a right, I submit, to keep out of 
war. And the only way I can see by which we can do it is by neutrality, 
by the neutrality of George Washington, brought down to date to the present 
time. For the present we need neutrality, that is the strong hand of a man 
in Washington who can keep his head. The application of that sort of neu- 
trality brought up to date by that type of man will bridge the time between 
now and the day when we can have collective security. 

Chairman Stimson. The discussion will be led also by Charles G. 
Fenwick, Professor of Political Science, Bryn Mawr College. 

Professor CHarLes G. Fenwick. I do not have anything new to say on 
the subject of neutrality. For some twelve years members of the Society have 
been listening patiently to a reiteration of the same old thing year after year. 
Neutrality is the negation of law and order. Neutrality is a denial of the 
principle of collective responsibility upon which any system of international 
law must rest. Neutrality is contrary to the fundamental conceptions of law 
which have prevailed between man and man in every civilized State and pre- 
vailed between State and State in the United States. I am reluctant to 
enlarge upon views already familiar to you. But I was much impressed with 
the closing pages of Mr. Klots’ paper. I thought he offered some very interest- 
ing suggestions. May I say a word on that point? 

As I see it, in our municipal law, if I have a contract with an architect to 
build a house and the architect commits a criminal act and is sent to Atlanta 
for six months, I do not understand that I have to suspend building operations 
until he comes out of jail. Nor do I understand that I must continue my 
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negotiations with the architect with respect to the design of the house while 
he is in jail. His violation of the criminal law puts an end to the private 
treaty or contract between us. So it seems to me simple enough that when 
a nation commits a crime, that puts an end to commercial treaties which are 
not consistent with the fact that the criminal is being boycotted or otherwise 
penalized by the community of nations. 

Last night I heard a different view. Perhaps the discussion may bring 
out that view again. It was then suggested that it was too bad that a nation 
should violate the Kellogg Pact; but, after all, there was nothing to be done 
about it. Under the so-called Bryan Treaty you would have to sit around a 
year and wait before anything could be done, because we were bound by that 
treaty ; and if we had a commercial treaty we would have to keep on dealing 
with the outlaw country in spite of its outlawry. That may come up again 
this evening. 

Now, just a word about Mr. Vandenbosch’s paper. The Program Com- 
mittee asked the impossible of him. What relation is there between neutrality 
and peaceful change? It was a very interesting and stimulating paper. But 
try your best, Mr. Vandenbosch, you cannot get any connection between 
neutrality and peaceful change. Neutrality represents an attitude of in- 
difference to crime, an attitude of so-called aloofness to a war, whether one 
openly declared or a situation which the President may regard as war, as the 
present situation between Italy and Ethiopia, which is not a formal war. I 
can see no relation between neutrality and peaceful change. But there is a 
great deal of relation between neutrality and forcible change. But I was 
much interested in the effort that Professor Vandenbosch made to extricate 
himself from an illogical situation. He suggested something very interesting. 
It was this curious paradox that has marked our whole neutrality policy. It 
is a policy of political isolation but economic contact. 

I do not know how Mr. Dennis—whose views I followed all through, 
almost to the end—managed to wind up on a note of approval of Washington’s 
policy. It was inconsistent with everything that went before, as I see it—but 
perhaps I misinterpret him. Washington and Jefferson both insisted upon 
political isolation, but were equally determined to have economic contact. 
Jefferson, as early as 1793, wrote the famous letter in which he said, “Our 
people have always had the right to trade in arms. It is the constant occupa- 
tion of many of them, and there is nothing in international law to prevent it.” 
Some fifteen years later he realized the implications of that economic contact 
which was quite inconsistent with political isolation, and he imposed an em- 
bargo. And the whole of New England rose up in outrage. They said, 
“We do not so much mind one ship in ten being captured, but we do insist upon 
getting good profits out of the other nine.” They would not have an embargo; 
and the embargo policy was a failure although it was the logical and consistent 
thing to do. And Jefferson, a political philosopher, soon realized he was 
running counter to the desire for profits which was stronger than the desire to 
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keep out of war. New England merchants simply preferred to have one ship 
in ten captured if they could make big profits on the others. 

The World War came and we declared our neutrality ; but we insisted upon 
economic contact, in spite of the political isolation. Then the new era of 
collective security begins, and the United States continues its political isola- 
tion. But are we consistent? Are we having economic isolation? Oh, no,— 
economic contact of a very close character. Congress surrendered last winter, 
and instead of following out the logic of the thing and having complete eco- 
nomic isolation to match our political isolation, they went no further than to 
give up trade in arms and ammunition, which after all, Italy did not want and 
Ethiopia could not get. But on all of the rest, in which there was a profit, we 
maintained the economic contact. 

The paradox of preaching political isolation and demanding economic 
contact is awkward; and some day this country will come to its senses and 
wash its hands and do one thing or the other—be consistent, stay out, or go in. 

Chairman Stimson. The discussion is now open to the house. But the 
Chair, by the very stringent rules which have been put into his hands, is 
under the duty of announcing that each speaker will be limited strictly to five 
minutes. 

Mr. Dennis. Mr. Chairman, may I have just thirty seconds? I was 
well aware of that letter of Jefferson’s. I said Washington brought down to 
date. I meant the iron determination of Washington not to fight for foolish- 
ness, which he showed in 1794, brought down to date. 

Professor Fenwick. Mr. Chairman, may I remark that I do not un- 
derstand the emphasis upon Washington brought down to date. 

Chairman Stimson. What is the pleasure of the meeting? 

Professor Herpert Wricut. I plead guilty to the “curious” opinion 
about the so-called Bryan Peace Treaties criticized by Professor Fenwick. It 
is a curious opinion which has been shared and is shared also by Mr. Bryan’s 
successors, one of whom is present as your Chairman this evening. I find 
that I am unable to understand an equally curious opinion expressed by 
Professor Fenwick, namely, that treaties such as the Bryan treaties, the 
very object of which is to prevent war, should be put aside if any controversy 
should arise in which there is an alleged aggressor. 

Chairman Stimson. May I invite my friend Professor Borchard, of 
Yale, to take the stand for a brief five minutes? I understand he is in what 
I have heard an eminent magnate on Wall Street call a “receptacle condition.” 

Professor Epw1n M. Borcuarp. Mr. Chairman, it is hard to know from 
what point of view to approach the subject of the evening. I rather prefer 
the humorous approach. In the law schools now we teach the functional 
approach. I somewhat regret that in the American Society of International 
Law we develop so much of a theological and somnambulistic approach. I 
appreciate the eminently moral desires of Mr. Fenwick, and I share his 
ideals; but I do not see that his preaching to the world is getting us anywhere. 
They just won’t accept his instruction. 
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Now, these plans for collective security and the enforcement of peace 
have been floating around for the past fifteen years. That includes the 
Kellogg Pact. They were described correctly by Mr. Charles Dupuis, a 
very distinguished Frenchman known to most of us, who stated that they 
were “precise, clear, logical, chimerical and impractical.” We are now deal- 
ing with a world that is a hard, practical world, and we are invited to con- 
sider schemes that are even less effective than the recent Naval Treaty which 
has been described as the Swiss cheese treaty, because it is so full of holes. 
These schemes, like the Kellogg Pact, are just one great void. 

There is nothing that legally binds in the Kellogg Pact. I ventured to 
say in 1928 when the Pact first came out, and I have had no reason to change 
my opinion, for the conduct of the nations of the world would rather seem 
to confirm it, that you just can’t lift the world by its bootstraps; and my 
humble opinion is that the “writing up of international paper,” as Harold 
Nicolson calls it, only injures the law and human society. You do great 
damage to the law when you ask so much of it. You wipe away what safe- 
guards you have and put nothing but chimera in its place. You have there- 
fore aided disorder and chaos and hence you have this constant increase in 
armament. “Sanctions” have promoted the disintegration of international 
relations. 

Now, I would like to talk as a lawyer for a moment and address myself 
to Mr. Klots’ analysis of commercial treaties. Perhaps I bear a little respon- 
sibility for having suggested the subject. I do not read Article 6 of the 
Italian Treaty of 1871 as a most-favored-nation clause. In my opinion, it 
is not. It states that the United States will not prohibit the export of any 
produce or manufactures of the United States to Italy which it does not 
also prohibit “to all other nations.” The minute Italy is embargoed on some 
commodity or other—with the exception I shall mention hereafter—which is 
not made universal, for self-defense or other reasons, such as tin now, I think 
we would have a clear violation of Article 6. Moreover, the extension of the 
term “contraband,” even if a neutral were now to initiate the classification, 
to commodities other than strictly “arms, ammunition and implements of 
war” might be deemed to be foreclosed by Article 15, which specifically pre- 
scribes what shall be contraband. But the whole theory of coercing other 
peoples, that is, imposing your will on them, instructing them how to be 
good, in fact enforcing goodness upon them, is doing more damage to law 
and to peace than I have time now to mention. Thomas Baty and others 
noted the consequences years ago. The theory of sanctions is producing a 
condition of universal disorder and helping to strangle the world, economi- 
cally and politically. Trade treaties and sanctions are mutually exclusive. 
No nation will henceforth wish to be dependent upon any other. And that 
is contrary to what we have been taught to believe in as a way to peace or 
international health. These are not helpful ideas; they are destructive ideas, 
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in my humble opinion. We have now had the experience and you can see 
where it leads. 

The real point of controversy on Article 6 has been not whether it oper- 
ates as Mr. Klots suggested—to embargo secondary commodities to Italy 
if other belligerents are included—but whether you could embargo arms, 
ammunition and implements of war to Italy under that treaty, unless you 
embargo arms, etc., to all countries. Some maintain, and in the Department 
of State they maintain, I think, that you cannot embargo anything under 
the literal terms of that treaty which you do not embargo to all nations. 
Going further, I have ventured to maintain that embargoes on arms, am- 
munition and implements of war, by reason of the fact that since 1854 they 
have been so constantly applied by so many neutral nations, are now a 
recognized exception to the obligation to trade, and that a neutral country 
is privileged in defense of its neutrality to embargo arms, ammunition and 
implements of war, strictly defined as that term is defined, without expos- 
ing itself to the charge that it thereby violated a commercial treaty. That 
is my humble opinion. 

On the question of maintaining American neutrality I would still prefer 
to follow the advice of George Washington rather than that of my good 
friend, Charles Fenwick. 

Professor KENNETH CoLEGcROVE. With reference to Professor Borchard’s 
warning that we should not make a theological seminary of the American 
Society of International Law, may I call attention to the fact that the sphere 
of the jurist is not only to try to discover what is law, but also is to guide and 
advise the legislature as to what should be enacted as law. And the second 
function is not less important and useful than the first. 

Now, with reference to the question of neutrality, I wish to point out 
a fallacy of the isolationists. That is their assumption that the United 
States traditionally has followed a policy of isolation and neutrality rather 
than a policy of international codperation. It is true that toward Europe our 
traditional policy has been that of isolation and neutrality. But toward 
Asia our traditional policy almost from the beginning has been a policy of 
intervention and international codperation for the purpose of keeping the 
peace and promoting the welfare of the community of nations. 

Our international codperation in China began as early as 1854, at the 
time of the Taiping Rebellion. In 1864, we participated with Great Britain, 
France and Holland in maintaining the free passage of the Straits of Shim- 
onoseki. In 1899, Secretary Hay won general recognition for the Open Door 
Policy. In the following year, at the time of the Boxer Rebellion, we joined 
the European Powers in a collective intervention in China. In 1921, in the 
Washington Conference, we carried out an active policy of international 
coéperation looking towards the maintenance of the Open Door. And finally, 
when Secretary Stimson enunciated the Stimson Doctrine, and later when 
the League of Nations accepted this doctrine as the last pledge in the Sino- 
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Japanese crisis, the United States again codperated in the international 
régime of the Pacific. 

And thus, Mr. Chairman, our policy in the Pacific has consistently been 
a policy of international codperation to the end of maintaining peace and 
promoting the welfare of the society of States. And such a policy is the 
very negation of neutrality. 

Mr. Fritz Gros. May I point to another point of approach? Mr. Klots 
has tried to show a juristic connection between the Briand-Kellogg Pact and 
the neutrality resolutions. He said: Italy has violated the Briand-Kellogg 
Pact, ergo are the United States entitled to follow their neutrality policy as 
laid down in the neutrality resolutions? I do not think this argument is 
correct. I am ready to accept it as a political one, but I am not ready to 
accept it as a juristic one. 

You will remember that the Briand-Kellogg Pact was at first proposed 
only between two States, between the United States and France. Later on 
other States were approached by the negotiating parties, and at the end we 
had, as viewed from the United States, one and the same promise—the prom- 
ise to renounce war as an instrument of national policy—given not only in 
the one direction from the United States towards France and vice versa, but 
in about fifty-five or sixty directions and vice versa. The outcome was a 
bundle of bipartite treaties. When Italy went to war with Ethiopia, she 
certainly violated her promise given to Ethiopia, but she did not violate the 
promise exchanged between her and the United States. 

I am unable, therefore, to see a juristic link between the Italian treaty 
violation and the neutrality resolutions, and I wonder how one would estab- 
lish it. I am afraid that one might refer to a term used this evening, to the 
term “international legislation,’ meaning by that a treaty of a mysterious 
and superior kind, being binding like legislation. At the Budapest meeting 
of the International Law Association, the Briand-Kellogg Pact has even been 
called “international constitutional law.” There is, in my opinion, no reason- 
able place for the terms “legislation” and “constitutional” in the field of 
international law. I cannot prove that right now. To prove it would 
take more time than I have at my disposal now. Other terms used by inter- 
national lawyers—international government and international organization, 
for instance—likewise have no reasonable standing in international law. 
International lawyers and municipal lawyers are traveling, so to speak, in 
the same boat. They are both lawyers. Yet they are constantly using the 
same terms and meaning different things, if they mean any clear concept at 
all. This situation is very regrettable, for international lawyers and munic- 
ipal lawyers seem to have the greatest difficulty in understanding each other. 

Professor JAMES W. Garner. May I ask Mr. Dennis a question? I 
am afraid I may have misunderstood something he said. He left me with the 
impression that he was opposed to any system of collective security because 
perhaps it will be employed to preserve the status quo under the Treaty of 
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Versailles. Now, Mr. Chairman, as a believer in the system of collective 
security, I must object to having it identified with any scheme for preserving 
the status quo under the Treaty of Versailles. 

Chairman Stimson. Will you not come up and take the platform, Pro- 
fessor Garner? Your question seems to be quite a long one. 

Professor GARNER. I cannot see, for example, any system of collective 
security which would protect Ethiopia from the flagrant spoliation to which 
that country is now being subjected. Would such a system have any con- 
nection whatever with the preservation of the status quo under the Treaty of 
Versailles? 

Towards the end of Mr. Dennis’ speech he indicated that he preferred 
a system of neutrality to a system of collective security, which would keep 
the United States out of war. Now, ladies and gentlemen, if Mr. Dennis 
or anybody else is under the illusion that any system of neutrality will afford 
a guaranty that will keep the United States out of war, I would like to have 
him read Mr. Woolsey’s editorial in the last number of the American Journal 
of International Law on the fallacies of neutrality. 

Chairman Stimson. Mr. Dennis, do you care to have one minute or 
five minutes in order to answer? 

Mr. Dennis. Mr. Chairman, I do not know that I am entitled to any 
more time. I quite agree that the particular situation at this moment over 
in Abyssinia has no direct relation to the Treaty of Versailles. But the 
question whether we should embark upon a policy of collective security has 
a vital relation to the treaty. It would take twenty or thirty minutes to 
attempt to show what Washington might do now. But the courage of a man 
who really kept us out of war—who rode between the howling mobs in 
Philadelphia and looked between his horses ears and let them howl—that 
primarily is what will keep us out of war. 

Mr. Epwarp DumBauLtp. After these gentlemen have told you what 
they have told you for fourteen years, I hardly think it would be right if I 
did not take the opportunity to repeat what I have been saying for about 
five years or so. However, I am glad that some originality was put into 
the meeting by the speaker before Professor Garner, who has a very ingen- 
ious idea regarding the bilaterality of multilateral treaties. 

What Professor Fenwick and Professor Borchard have been telling us 
for these many years seems to be considered by Mr. Dennis as having bearing 
upon the question of keeping out of war by means of neutrality. But, as 
Professor Garner has said, neutrality is not a method of keeping out of war; 
it is a method of keeping impartial ina war. And if you insist upon neutral 
rights, that is one very certain way of getting into a war. 

Of course, I do not know how to keep out of war. IwishIdid. I think 
there are a lot of people who wish they knew. In fact, a lot of young students 
might have gained five thousand dollars in Eddie Cantor’s contest if they had 
known how to keep out of war. 
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But the point which I do want to make is one with respect to George 
Washington, who not only looked between his horse’s ears in Philadelphia, 
as Dr. Dennis has said, but also had seven horses shot from under him out near 
Fort Necessity, in the region of Pennsylvania from which I come. He is 
said to have said that if you wish peace you must prepare for war. There- 
fore, I conclude that it is possible to keep out of war by preparing for war 
and announcing your firm intention of exterminating anybody who does 
not do what you think ought to be done. In other words, you may keep out 
of war, not by being neutral, but by going in and being extremely belligerent. 
Consequently, I do not see that neutrality, whether that of Washington, or 
Fenwick or Borchard, is a guarantee of keeping out of war. 

Professor NicHotas J. SpyKMAN. Our efforts to deal with the problem 
before us merely in terms of a positivistic conception of international law 
have not been successful. We have inevitably been led to a discussion of 
policy and not merely to a discussion of what the policy of the United States 
is, but what it should be. I, for one, welcome this discussion because a clari- 
fication of this issue seems to me very necessary. 

I regret that the previous speakers have stated their respective positions 
in such extreme terms, that we have been tempted again to deal with the 
problem in terms of absolutism. Perhaps the predominantly legal tradition 
of our Society is responsible for that. Our distinguished members are in 
the habit of thinking of themselves as counsel for the plaintiff or the defend- 
ant, or perhaps even in terms of guilty or innocent. Whatever may be the 
value of such an attitude in a court of law, it is not an attitude which is very 
helpful in arriving at a formulation of policy. Policy by definition does 
not deal in absolutes, but in relatives. 

Some of us can determine the right policy by almost intuitive processes. 
Mine is a more analytical approach, and although I do not claim that my 
results are any more valid, I think that by stating how my conclusions are 
arrived at, I offer an opportunity for more fruitful discussion. 

If I try to analyze what is involved in the process of determining policy, 
I find the following elements: A set of basic assumptions, a definite view 
regarding the nature of the situation to be dealt with, certain ideas regarding 
the probable results of the policy pursued, and a series of value judgments 
about desirable ends and more or less desirable means. 

Basic Assumptions. My basic assumptions are the following: The first 
is to be stated in the negative form. I do not believe that the world can be 
divided into good people and bad people, and that the bad people want war 
and live east of the Atlantic, and the good people want peace and live west 
of the Atlantic. The second can also be best stated in the negative: I do not 
believe that the United States is so isolated from the rest of the world that 
it runs no risk of ever being a belligerent. That means that I would like 
to pursue a neutrality policy which, if generalized, suits the United States 
both as a belligerent and as a neutral. The third basic assumption is the 
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following: It is conceivable that the United States might some day modify 
its unilateral security guarantee called the Monroe Doctrine into some form 
of collective security system. That means that I would like to pursue a 
neutral policy which, if generalized, suits the United States both as a mem- 
ber of a security system and as an outsider. 

The International Situation. Policy is not pursued in vacuo, but in 
regard to a particular historical situation. A policy for the future must 
therefore be based on our views of the present international situation and 
on our expectations regarding its future trend. It seems to me that to say 
that this international world is made up, on the one hand, of the United States, 
which pursues a policy of isolation, and, on the other hand, of the rest of the 
world bound together in a system of collective security in which all wars 
are illegal, is fallacious. In the first place, some of the great Powers have 
left the League system. In the second place, the League system, whatever 
the implications of the Kellogg-Briand Pact, recognizes the use of force in 
three different forms: private war, authorized self-help, and sanctions. 

It is also important to remember that the United States, instead of be- 
ing an isolationist Power, is the most wholesale and whole-hearted guarantor 
of territorial integrity and political independence in the world. Since the 
interpretative resolutions of Article 10 and Article 16, no League member 
has an assurance of outside support in case of attack comparable to the 
assurance given to the Latin American States by the Monroe Doctrine. If 
the Monroe Doctrine is still alive as a declaration of policy, we are com- 
mitted in advance to the position of belligerent in a large number of wars 
which are at least theoretically possible. If the Monroe Doctrine should 
become generalized, as has been suggested, and its principle incorporated in 
a Pan American multilateral treaty, the result would be that our réle of 
guarantor, instead of merely resulting from a unilateral declaration of policy, 
would become an international obligation. That would mean a system of 
collective security for the Western Hemisphere against aggression originat- 
ing in other continents. 

Voices have also been raised in favor of a system of collective security 
in the Western Hemisphere against aggression originating within this con- 
tinent. If this should come about, it is not likely that the system would be 
more water-tight than the League system, and according to all probability 
there would therefore be again three different legal uses of force: private war, 
authorized self-help, and sanctions. 

A far-seeing neutrality policy for the United States would, therefore, 
have to envisage the possibility of being faced with three different types of 
situations and with two possible réles in each of these situations—the réle 
of outsider or of participant. In this connection it is important to remember 
that if the European and Asiatic countries accepted our neutrality policy 
for themselves, a system of collective security on the Western Hemisphere 
might be forever impossible. 
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It is true that the efforts to create a system of collective security have 
not been very successful, but it is a safe prediction, I think, to say that the 
search for collective security will continue. The experience with the League 
system during the last fifteen years permits certain general observations in 
regard to the approach that must be made if collective security is to be 
achieved. The effort to create one world-wide security system has failed. 
Moral sanctions are nonexistent, economic sanctions have proved to be very 
slow and ineffectual unless applied on a world-wide scale, military sanctions 
are imperative, but from their very nature possible of application only in a 
limited area. 

That means if collective security is ever to be achieved it must be or- 
ganized on a regional basis with graded responsibilities. Military sanctions 
and political codperation for peaceful change must be provided for within 
the regional system. Economic sanctions, to be applied to an aggressor 
within one regional system, must be supported by the members of other 
regional systems. 

Ethical Considerations. Policy is determined in the light of certain 
ethical considerations. A neutrality policy for the United States should be 
guided by the interests of the United States tempered by the concept of 
reciprocity, that is, we should be willing to have others do unto us as we plan 
to do unto them. This means that before adopting a policy for ourselves 
we should analyze its complications and see how that policy would affect 
us if pursued by others. 

Conclusions. On the basis of the preceding considerations, I should like 
to recommend a neutrality policy along the following lines: 

Private War. Insistence on the full rights of neutrals and the “Freedom 
of the Seas.” 

Authorized Self-help. If, when and where a regional system of collec- 
tive security, of which the United States is not a participant, authorizes 
self-help to one of its members, the United States shall pursue a policy in 
conformity with the other members of the system. This policy is condi- 
tional upon reciprocity. Some day our interventions in Central America 
and the Caribbean may have to take the form of authorized self-help. 

Sanctions. If, when and where regional systems of collective security 
are operative, the United States, if it is an outsider, shall accept the decision 
of aggression which the system makes, shall not consider the sanctionist 
Powers as belligerents, and make sufficient distinction in policy toward ag- 
gressor and attacked to permit the operation of a system of economic sanc- 
tions. This general policy to be conditional upon reciprocity in regard 
to the treatment by European and Asiatic Powers of any security system in 
the Western Hemisphere of which the United States may become a party. 

Chairman Stimson. The discussion is open to the house. 

Professor Etery C. Stoweiy. I want to ask Mr. Warren if he will not 
talk on the subject at this time, Mr. Chairman. 
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Chairman Stimson. Mr. Warren, you have been invited to take the 
platform. 

Mr. CuarLes WarREN. Mr. Chairman, I did not come here tonight with 
any intention of speaking, because I have spoken and written so much on 
this subject that I think all of you are pretty well weary. Therefore, I am 
not going to talk in any way on the general subjects that have been discussed. 

I was rather intrigued by a word which one of the speakers used this 
morning. I am trying to think just how he expressed it. What I am going 
to say will be, in his language, an instance of “specificity.” To me that is 
a delightful term. I am very glad to learn it. It means that I am simply 
going to point out one concrete thing. Professor Fenwick has said that he 
has been talking for fourteen years on this subject. Now, I am going to call 
your attention to something that is brand new, absolutely brand new in all 
discussions of neutrality and of neutrality legislation. 

During the debate and in the discussions in the press and in the com- 
mittee hearings on the recent neutrality bill, great alarm was expressed at 
the proposal to put any power or any discretion in the hands of the President 
for fear that he might exercise that power or that discretion in such a way 
that he might create an unneutral situation, that he would put this country 
into unneutral behavior. And such were the fears in the Senate and in the 
House of Representatives of the possibility of the President of the United 
States deliberately putting this country on an unneutral basis, that they 
refused to consider the proposal to give discretion to the President to impose 
embargoes. I am not discussing whether that was a right or a wrong deci- 
sion. I merely want to say that they so feared the possibility of the President 
of the United States indulging in unneutral conduct. 

Then, what did the Congress of the United States do? For the first 
time, so far as I know, the Congress of the United States deliberately enacted 
a@ measure in which they proclaimed that under certain circumstances the 
United States would be affirmatively and deliberately unneutral. This is 
what they enacted. After providing for an embargo on arms and munitions 
and implements of war, and an embargo on loans and credit, they said, “This 
Act shall not apply to an American Republic or Republics engaged in war 
against a non-American State or States.” 

That is, if an American Republic were engaged in a war with a Euro- 
pean State, that Act forbade the exportation of arms and munitions to the 
European State, and forbade loans and credits to the European State; but 
at the same time and in the same breath we could provide arms and muni- 
tions and loans and credits for the American State. That was ostensibly, 
I think, on the Monroe Doctrine idea. But the Monroe Doctrine has to 
do with the occupation of territory in the western hemisphere by European 
Powers. It has nothing to do with a war which might not be conducted in 
the western hemisphere at all. 

But Congress went further in stating that it would be deliberately un- 
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neutral, because it said that this elimination of the embargo in favor of an 
American Republic should not apply in case the American Republic is “co- 
operating with a non-American State or States in such war.” In other words, 
Congress made the freedom from embargoes for an American Republic con- 
tingent on such Republic not being allied with a European Power. 

I cannot read that Act in any other way except as a deliberate an- 
nouncement that the United States would deliberately and affirmatively be 
unneutral. I am not saying whether it is right or wrong as a policy; but 
I am simply saying that it is a most ridiculously inconsistent position for 
an American Congress to take—to distrust the President of the United States 
and refuse him power lest he might exercise it in an unneutral way—and then 
deliberately to declare to the world that we propose to be unneutral in case 
an American State is involved with Europe in a war. 

Professor Fenwick. I hope very much the Chairman will not conclude 
the evening session, assuming no one else wishes to speak, without himself 
giving us some contribution. 

Chairman Stimson. When I assumed the onerous burden of this chair- 
manship, Mr. Fenwick, I confess I did it upon the assumption that by so 
doing I enveloped myself in the traditional mantle, even if I think it is an 
absurd mantle, of American isolation. I think I foresee very great danger 
in violating that assumption. I have expressed myself on occasions when 
it was expected, and sometimes, perhaps, when it was not expected. But I 
think that tonight, when we have had so many expressions, that I will excuse 
myself from the burden of anything more. 

Is there anyone else who wishes to speak? 

Professor BorcHarp. Mr. Chairman, may I say just a word in response 
to Mr. Warren’s last statement? 

The reason those who were opposed to Presidential discretion in this 
matter advanced—and I was one of them—was that after the outbreak of 
a war and after it had been in progress it would be practically impossible 
to apply a commodity embargo except for a purpose, and that purpose would 
be to handicap some belligerent. It would hardly be used in any other way. 
The President would expose himself to interested propaganda that wished 
to penalize some particular belligerent. It was thought inadvisable to ex- 
pose him to that danger, and the committee and Congress agreed. That is, 
the power of commodity embargoes enforced after the outbreak of war could 
hardly be used in any other than a discriminatory way, exposing the United 
States to a charge of violating neutrality. 

I agree fully with Mr. Warren on the subject of Latin American coun- 
tries. But the Monroe Doctrine itself is a promise to make war if the in- 
junctions of the doctrine are violated. This new amendment is an implied 
promise of unilateral help to a Latin American country if for any reason, 
even beyond the Monroe Doctrine, it should be at war with a non-American 
country. That is, perhaps, a part of the “good neighbor” policy of giving 
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things away and getting nothing in exchange. At all events, I agree with 
Mr. Warren that it is quite unneutral. 

Mr. Brooxs Emeny. In connection with Professor Borchard’s obser- 
vations, there is one aspect of neutrality legislation that I would like to 
submit, and that is, whether we have discretionary or mandatory embargoes 
against other nations on material makes very little difference so far as the 
example we are setting for the rest of the world is concerned. It just so 
happens that the United States is the one great Power in the world that is 
so situated that the ordinary types of blockade cannot be effective. In fact, 
it reduces itself to this factor, that the only way in which we as a belligerent 
could be affected would be, not through blockade of our own coasts, which 
it is impossible to make effective, but through the prohibition of exports of 
essential raw materials at the sources. In both mandatory and discretionary 
laws we are assuming that we will never be a belligerent; in other words, that 
we are a moral teacher to the rest of the world. But I submit that we are 
in the position today where it is rather dangerous for us to start a type of 
doctrine or to teach the rest of the world a kind of doctrine which, if adopted 
by them in principle, at least as applied to America, is the one means by 
which they may be able to make our situation peculiarly embarrassing at 
such time as we may become belligerent. The only way in which you can 
affect the war power of this country is through the prohibition of materials at 
the source, because we are not in the position where we can be blockaded 
effectively around our own shore by possible enemy Powers. 

Professor Quincy WricHTt. Mr. Chairman, I want to say a word about 
the problem of executive discretion in regard to neutrality as it was raised 
by Professor Borchard. It seems to me the problem bears very closely upon 
the suggestions which Professor Spykmann made in regard to the appropriate 
approach to this situation. As I understood Professor Spykmann, he em- 
phasized the dangers of a policy which was absolutely unrelated to the char- 
acteristics of the particular war. He insisted that one policy might be 
appropriate for a war in which the aggressor had been determined, another 
policy for a war in which no such determination had been made. It seemed 
to me that his reflections on that problem were very cogent, and I should like 
to urge that his suggestion implies a considerable executive discretion in the 
carrying out of an adequate neutrality policy. If we are not going to allow 
any executive discretion, it means that any adaptation of our policy in view 
of the circumstances of the particular war would have to be by Act of 
Congress. 

I think we can appreciate that there are certain dangers in that. There 
is more danger in changing policy by Act of Congress after war has begun 
than in adapting by executive action a policy which has been stated in 
general terms before the war. This is because the Congressional debates, 
the propaganda, the opportunities for public opinion to become excited, 
inevitable with Congressional action, might very well mean that any action 
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taken would be interpreted as a virtual entrance of the United States into 
the war on one side or the other. On the other hand, an adaptation of a 
broadly stated policy by the executive would not have such an effect. 
Opinion would regard the matter as merely administrative and not get ex- 
cited. 

Thus it seems to me any realistic policy with regard to neutrality implies 
a high degree of executive discretion. I am aware, of course, that Congress 
is unwilling to delegate authority. I am also aware that an inferior Federal 
court has recently held delegation of authority to the executive in regard to 
the Chaco embargo as unconstitutional. That issue has not as yet gone be- 
fore the Supreme Court. I think it probable that the Supreme Court will 
determine the question according to the degree of specificity with which 
Congress has defined the circumstances in which such an embargo can be 
imposed. 

I would urge that the appropriate policy would be one in which an im- 
partial application of whatever embargoes may be determined upon by 
Congress is required on the outbreak of war, but with executive discretion 
to relieve any belligerent of the burden of that embargo in case it is deter- 
mined by the executive that, in accord with treaties to which the United 
States is a party, that particular belligerent is the innocent victim of aggres- 
sion. 

Chairman Stimson. Are there any further speakers? If not, I shall 
declare the meeting at an end, unless the Secretary has some further an- 
nouncements. 

Secretary Fincu. The only thing I wish to say is that at ten o’clock 
tomorrow morning there will be opportunity to discuss any of the papers 
that have been presented at the previous sessions of the Society. So any 
member who has an idea lurking in his mind that he may be too modest to 
divulge before this large audience may come to our smaller gathering to- 
morrow morning at ten o’clock and get it in the record. 

Chairman Stimson. I shall now declare this meeting closed. 

(The meeting adjourned at 10:22 o’clock p. m.) 











FIFTH SESSION 
Saturday, April 25, 1936, 10 o’clock a. m. 


The meeting was called to order by Professor Gzorce GRAFTON WILSON, 
presiding. 

Chairman Wuson. The first matter, I think, is for the Secretary to read 
a cablegram we have received from the Institut de Droit International, a 
reply to the cablegram that we sent. Mr. Finch will probably read it first in 
French, and then for the benefit of those who do not speak French he will 
translate it into English. 

Secretary Fincu. The cablegram is as follows: 


Prondément touché vos aimables voeux, Institut Droit International adresse 
American Society International Law vifs remerciements et expression cordiale 
sympathie. 


This is signed by “De Visscher, Secrétaire Général.” 


[Translation] 


Profoundly touched by your good wishes, the Institute of International Law 
addresses to the American Society of International Law its best thanks and an expres- 
sion of cordial sympathy. 


Chairman Wison. You will recall that on the first evening we sent a 
greeting to President Scott, who was at the meeting in Brussels, and this is the 
reply from the Institute. That meeting was to be held in Madrid, but was 
transferred to Brussels. 

The first item this morning is the concluding of preceding discussions. 
The preceding discussions had to conclude at the specific time set. These 
discussions also will have to conclude at a specific time, but we hope that all of 
that time will be occupied. Anyone may take part in any discussion relating 
to any part of the program from the start to the adjournment last evening. 
You may make any remarks you please in regard to the program or in regard 
to what any person has said who has spoken on the program. 

I shall recognize Professor Fenwick, because I know he did not finish all 
he had to say. 

Professor CHARLES G. Fenwick. Yesterday Professor Yntema raised a 
very interesting question, but we did not have time to discuss it adequately. 
As I understood him, I gathered he felt that the equity jurisdiction of a World 
Court—let us say the Permanent Court—following more or less along the lines 
of the equity jurisdiction of our own courts, gives ample opportunity of enlarg- 
ing the law to meet new conditions. And he referred to what I think is one of 
the most profound and most illuminating studies in international jurispru- 
dence. I regard Professor Lauterpacht’s The Function of Law in the Interna- 
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tional Community as one of the great contributions to our subject. Would 
Professor Yntema enlarge a little bit on the extent to which he feels the equity 
jurisdiction of a Permanent World Court could enter into what we call the 
legislative field and bring about those changes that we have been discussing as 
necessary to the development of a more adequate law? 

Professor HesseL YNTEMA. In response to Professor Fenwick’s sugges- 
tion, I think it should be explained that yesterday morning I was endeavoring 
to outline for you some of the considerations or general features which seemed 
to me to condition this problem, looking at it from the point of view of com- 
parative legal history and jurisprudence in general, looking at it from that 
point of view without too immediate reference to the problem in the interna- 
tional law field, and accepting the main thesis that I think underlies Mr. 
Lauterpacht’s suggestion, namely, that if it be sought to establish a basis for 
a critique of present international law—and the same would be true of any 
particular system of municipal law—it is valid to start from a comparative 
study of existing systems of legal ideas. In other words, the premise is that 
one of the best methods of approaching the question as to what ought to be 
done in a particular field of law is to study the problem from what we might 
call a scientific point of view, namely, from the point of view of a comparative 
examination of the historical background and the development and the pres- 
ent status of legal ideas. I am saying this because what I have to say and 
what I had to say yesterday morning is predicated upon that point of view. 

Now, assuming that general outlook and assuming that we are interested 
in seeing how present conditions or present theories as to international law 
may appear if looked at through a comparative microscope, as one might say, 
one of the interesting features in the history of law, of course, has been this 
effort in different ways and at different times to adapt a more or less appar- 
ently fixed system of legal institutions and ideas to new conditions. 

In the Roman law it is true that from the time of the Twelve Tables—and 
perhaps even before that time—there was formal legislation. But it is also 
quite clear that for centuries legislation was an occasional interruption. In 
the ordinary development of law it took, one might say, the form of something 
like constitutional enactments. But I do not think it is fair to say that the 
so-called leges, the enactments of the Roman assemblies, constituted in the 
early period anything like the normal method of adapting existing ideas to 
new conditions. They served only to deal with certain very serious social 
problems; for example, acts or specific enactments of Roman assemblies were 
necessary to solve some of the questions that arose from disputes between the 
patricians and the plebeians. But the interesting thing is that at least during 
this whole period the Romans had a conception of the law of the Twelve 
Tables which is very similar to our conception of our own Constitution. It 
was something that, in a sense, was the foundation of their legal order. 

The second point, which is very significant in that history, I think, was 
that there commenced approximately in the middle of the third century B. C., 
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a very remarkable development of the law. I cannot go into that in detail, 
but in general this may be said. You may remember in that century Rome 
started on a career of conquest and the whole background, the whole economic 
environment of the legal program which had to be faced by Rome, changed 
with her contacts with the other countries of the Mediterranean. To meet 
those conditions, the Romans tried to do it first by appointing a new judicial 
magistrate who should hear cases between foreigners and between foreigners 
and Romans. 

Chairman Wiison. If there is no objection, in view of the comprehen- 
sive nature of Professor Fenwick’s question, I shall arbitrarily allow Professor 
Yntema three minutes more. 

Professor YNTEMA. I do not want to get too far off, but it seems to me 
that this question of the analogy which has been suggested by Mr. Lauter- 
pacht and of the method of adaptation leads us into the problem of how was 
it done? 

What I am trying to get around to, as the Chairman very appropriately 
suggests, is that during that very formative period when the older system of 
remedies and actions was being reformed and the new formulary system was 
being introduced, and, through the formulary system, the basic ideas of law, 
the remedies, the general legal theories, were being readapted and modified to 
meet the changing conditions, the main method employed was the power of a 
magistrate to define what remedies there would be. That is the essential 
thing—the power of the magistrate, not a legislative power as such, but the 
power to deal with particular cases and prescribe remedies. The other thing 
that is interesting is that at the same time the Romans had the theory that the 
law remained as it was founded upon the Twelve Tables. 

I believe the same process went on in the development of the English law. 
Again you had a legislative background in the thirteenth century, formed by 
a series of acts of considerable importance, some of them at least, these how- 
ever being administered by the courts, and then the courts having to face the 
problem, in the growing rigidity of the system of remedies, of having to adapt 
them in a number of specific cases. The common law courts themselves to 
some extent stereotyped their system owing to a number of reasons which have 
never been quite satisfactorily explained. The adaptation of the common 
law was not sufficient, and the Chancellor in equity had to supplement it; the 
process was somewhat analogous to the Roman evolution, even in spite of the 
fact that the two systems of law and equity became separated. 

It seems to me the main issue raised by this question of equitable juris- 
diction is not whether you are going to have courts exercise the powers of 
judicial legislation, but rather whether you ought to adapt law in two sets of 
courts or by two sets of legal doctrines. My own feeling about that is that as 
soon as you envisage a duplication of jurisdictions or legal doctrines you are 
letting yourselves in for unnecessary complexities. If this be necessary, then 
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it is a necessary evil. But it does not seem to me that it is something that 
you should aim for. 

Mr. BENJAMIN AxziIn. I find it rather difficult to understand how we 
can apply to international law the lessons which Professor Yntema has sug- 
gested as coming from Roman or English history. The growth of equitable 
jurisdiction, whether in its Roman form, in its English form, or in the form 
which it had taken in Europe in the nineteenth century, was based on a society 
which has one sovereign, one sovereign who may interfere with existing rights 
and legal relations and whose power to deal with such relations cannot be 
doubted nor questioned. It is this essential basis which is lacking in inter- 
national law. If we apply the suggested procedure to international law, we 
will get new and radical departures at which people, who cannot even agree 
to new international legislation by consent, would certainly look in horror. 
If we agree to the development of international law by quasi-equitable pro- 
ceedings, if we let courts go ahead and make new rules of law in the way in 
which the English Chancery courts were permitted to proceed a few centuries 
ago, we will get a growth of international law and of new binding rules of 
international law arrived at without the consent of the States concerned. 

I am afraid that in this issue I shall have to take my stand with the con- 
servatives. Indeed, the only conservative way of adding to the existing body 
of international law is by the process of changes rightly or wrongly called 
international legislation, namely, the process necessitating the consent of 
States. 

I wonder whether those who advocate the growth of law by court action 
realize that if international tribunals should really take this step, we will get 
substantive rules which will not have received consideration by the States of 
the world, and that, faced with this threat, the States will be even less willing 
to submit their disputes to international tribunals than they are today. 

Professor KENNETH CoLecROvE. The question of extending international 
law through equitable jurisdiction places a proper emphasis, I think, upon 
international law as a developing science. Why should we not resort to ex- 
perimentation? Extending the equitable jurisdiction of the courts may, or 
may not, promote what we all desire, namely, the establishment of justice and 
the preservation of the peace. But we will not know its possibilities without 
trying it. 

In this connection I wish to say that there is a tendency on the part of 
practicing lawyers to view international law within too narrow borders. In- 
ternational law, as a developing science, requires a broad basis. Paren- 
thetically, I wish to say that the Program Committee, this year, should be 
congratulated upon introducing so many subjects bearing upon world politics, 
economics and psychology. We must not forget to face realities. Are we 
trying to apply rules of international law that are in conflict with natural 
laws? Ifso,so much the worse for the rules of law. Some twenty years ago, 
Mr. Chairman, I remember Professor George Grafton Wilson, in his classes 
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at Harvard University, in discussing a rule of international law, used to say: 
“Does this rule of law work? If it does not work, it has little value, and you 
will not long find it an actual rule.” That is an excellent system to use with 
enthusiastic young men who think they can solve all of the problems of the 
world by means of the subject into which they have thrown themselves. 

Too frequently jurists have lulled the world into a false sense of security 
by lip service to pacta sunt servanda. It is much better to discard the subtle- 
ties of the law, and to find out what political science, economics, psychology, 
anthropology and geopolitik have to offer on the causes and cures of war. 
Unhappily, they have all too little to offer. But, at least, today, these sub- 
jects approach the problem of world peace in more realistic fashion than does 
the science of law. 

The events of the last three years should give pause to the jurist. What 
has become of that dearest of legal principles—the sanctity of treaties? 
When a great and civilized nation like Japan wants Manchuria, it breaks its 
solemn engagements and proceeds to take what it desires. When another 
great and civilized nation like Italy wants its “place in the sun” and a colonial 
empire, it forgets its treaty obligations, violates international law, and crushes 
Abyssinia. Italy has even dishonored her signature to the protocol of 1925 
prohibiting asphyxiating gases. 

If we apply the scientific method to the study of international relations, 
perhaps we can discover trends in human nature and in the behavior of States 
which may be set forth as natural laws. One trend, I think, would be this: 
a great and civilized State, no matter how much lip service has been paid to 
the sanctity of treaties and international law, when hard pressed, and when 
its rulers find that they have more to gain than to lose by a violation of 
treaties and international law, will disregard both law and pledges. Recog- 
nition of the existence of this natural law is not the counsel of despair. Far 
from it. The statesman will know that he will do better to seek the advice of 
the realistic scholar who attempts to discover the cause of war and the means 
of prevention, rather than to rely upon the jurist who simply insists upon a 
rule of man-made law which conflicts with a law of nature. 

A Memser. I think I remember that Professor Wright mentioned the 
case of a Peruvian affair and a Bolivian affair, each of which occurred during 
the 1920’s, when the Council of the League was persuaded not to take up the 
question of revision of treaties, partly, at least, upon the ground of arguments 
put forward by representatives of those nations that the Monroe Doctrine 
covered American affairs, and hence the League of Nations had no jurisdiction 
over those affairs, including the matter of revision of treaties. 

Chairman Witson. The Chairman does not care to enter into the dis- 
cussion, but it would be interesting to compare the French and the English 
of that article of the Covenant and also to recall what it says in the Covenant. 
Somebody may query whether that is the object or was the original object of 
the Monroe Doctrine itself. I am not querying that; I am simply raising it 
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from an historical point of view. Then, to bring it down to date, there are 
some who think the Monroe Doctrine is absolutely superseded by a later type 
of attitude on our part towards the States to the south of us. That also 
might be a subject for discussion. 

Professor JaMEs W. Garner. I had not intended to say anything, Mr. 
Chairman, but it seems if somebody does not keep this discussion going that 
we will have to adjourn pretty soon. 

I am reminded of an invitation I had to speak one evening at a meeting 
at which there were to be four or five speakers, and the chairman came to me 
just before the meeting began and said, “Now, you must not speak longer 
than ten minutes.” But as time passed the other speakers did not turn up, 
and he was very much embarrassed as to how he was going to keep the meeting 
going; so he came up to me and said, “I am very much in a dilemma here. It 
looks as if we are not going to have any other speakers. Would it be possible 
for you to hold out at least three-quarters of an hour to keep the meeting 
going?” 

This matter of the Monroe Doctrine in the Covenant, to which reference 
was just made, has always interested me, and I never think of it that I do not 
regret that that reference to the Monroe Doctrine found its way into the 
Covenant. I never could see any reason for it. I think it is absolutely out of 
place, and I think President Wilson would never have insisted upon its being 
put in there if he had not been bombarded by cablegrams from the United 
States saying that the Covenant would not be acceptable unless it took care 
of this sacrosanct thing which we call the Monroe Doctrine. The other dele- 
gates consented to put it in under the understanding that it would be necessary 
to get the United States into the League of Nations; and they were so anxious 
to have us in that they were willing to put anything into the Covenant that 
we asked for. Well, we got it in and then refused to become a member of the 
League. So we are now in the happy position of being able to capitalize the 
value of the Monroe Doctrine in this reference in the Covenant, yet we are 
left free to interpret and apply it as we wish. I can readily understand the 
feeling among the other members of the League that that article ought to be 
amended out of the Covenant, as I think it should be. 

Last night reference was made by Mr. Warren to the provision in the 
Neutrality Resolution of 1936 about the Monroe Doctrine. It has come to be 
almost a habit with us that we must get some reference to the Monroe Doc- 
trine into our treaties. We got it into the Covenant, as I said; we got it into 
the Kellogg Arbitration Treaties; we got it by indirection into the Pan Ameri- 
can Treaty of Arbitration. I suppose in time we will get it into the Thanks- 
giving proclamation, and perhaps in passports and naturalization certificates. 

That provision in the Neutrality Resolution which exempts American 
Republics from the operation of an embargo is a most curious provision. 
Professedly the Neutrality Act of 1936 was intended to keep the United States 
out of war. But this provision to which I have referred is one which may 
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have the opposite effect. Let us take the case of a war between Venezuela 
and Great Britain. Suppose Venezuela is the aggressor upon British Guiana; 
and it is not impossible to imagine that. Under this provision of the Neu- 
trality Act, the United States would be obliged to put an embargo on the 
shipment of arms to England but not put it on the shipment of arms to 
Venezuela. In other words, we would find ourselves in the curious position 
of helping the aggressor and discriminating against the victim. I felt last 
night like asking Mr. Warren if, in a case like that, Great Britain would not be 
justified in considering such action by the United States as unneutral and 
whether, therefore, Great Britain could not hold the United States responsible 
for engaging in unneutral discriminatory action. I think she would be. I 
think she would be quite within her rights in regarding such an embargo by 
the United States as an unfriendly act. 

If that interpretation is correct—and I believe it is—that provision of 
the Neutrality Act does not promote peace; it does not tend to keep the 
United States out of war, but accentuates the likelihood that she will be 
drawn into the war. I hope, Mr. Chairman, if that law is revised at the 
next session of Congress, this most anomalous and indefensible article will 
be left out. 

Mr. Sanrorp Scuwarz. It is hardly necessary for me to defend Professor 
Yntema or interpret him. As a matter of fact, his paper has been so illumi- 
nating that I think he can interpret my ideas much better thanI can. But I 
would like to dwell for just a moment upon the alleged practical objection that 
has been raised to what he said. 

In the first place, it is to be observed that all his discussion was centered 
on the proposition that we are going to have a scheme for the comprehensive 
settlement of international disputes. The judicial process is not one of leap- 
ing from the known into the dark, but it is the gradual advance from the 
known to the unknown. 

There is also this to be said, that judicial legislation, so-called, does not 
by any means exclude other methods of establishing principles which are to 
govern relations of States or which are to govern any international order which 
may exist in the future. There is, I am afraid, a general tendency which, I 
think, is exemplified in what Mr. Colegrove had to say, to generalize the par- 
ticular, as in the proposition that it is a fundamental law of jurisprudence 
that great States will inevitably do those things which they find to their ad- 
vantage. Moreover, that does not appear to me to be a principle of juris- 
prudence. It may be true as a matter of simple fact, but, again, it may not. 
But it hardly constitutes a pertinent objection to the scheme of comprehensive 
settlement. 

On the other hand, Mr. Colegrove’s suggestion that we ought to proceed 
experimentally is a little difficult of application, because such experimental 
proceedings, at least in the past, have usually been by bilateral arrangements 
and have covered a very limited sphere. For example, we have a fair notion 
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of what claims commissions will do in adjusting disputes between States re- 
lating to international delinquencies which involve their nationals. 

In that connection I should like to recall to mind the rather remarkable 
comment which was appended by the American Agent to the report of the 
Cayuga Claims Case. You will remember that in the convention of 1910 
between Great Britain and the United States by which the claims of nationals 
were referred to an arbitral tribunal, it was provided that the principles which 
the commission was to apply were to be principles of international law, justice 
and equity. The tribunal which heard and decided the Cayuga Claims Case 
included as one of its members Dean Pound. And you will all remember that 
in that case an award was made in favor of Great Britain. A part of the 
argument, or part of the reasoning in the opinion, indicated that the tribunal 
was inclined to pierce the corporate veil. That was regarded by the American 
Agent as being a most extraordinary application of the principle of equity. 

I have cited that as an indication of the fact that there is little to be 
feared in the way of radical legislation, little to be feared in the way of leaps 
into the dark on the part of arbitral tribunals. The nature of the problems 
which judicial tribunals can be called upon to decide are practically limited; 
it does not need limitations such as States commonly place in their treaties, 
limitations of vital interests or of domestic jurisdiction, and familiar things of 
that kind. Those represent not so much the fear that the questions likely to 
be referred are questions which a judicial tribunal could not decide, but rather 
those are questions which a State prefers not to submit to a judicial tribunal. 
I conceive that there is a difference between the question whether States 
should agree to submit all disputes which they may have with other States for 
judicial settlement, and the question whether the solutions which judicial 
tribunals are likely to arrive at if disputes are submitted to them will be 
satisfactory or not. 

The second question is one to which the jurist can properly address him- 
self, and it seems to me the discussion here should properly be limited to a 
discussion of that second question, not that the other one ought to be ignored, 
but that any confusion of the two must necessarily lead to invalid and un- 
sound conclusions in both branches. 

Professor JoHN B. Wu1tTron. I want to make one or two remarks which 
were inspired by yesterday’s program. Professor Fenwick seemed to feel 
that there was very little connection between neutrality and peaceful change. 
It seems to me, however, that there is a direct connection between neutrality 
and peaceful change, and I simply want to reiterate the remark I made yester- 
day, that security will have to come before peaceful change, instead of the 
contrary. I think it is almost impossible to achieve “peaceful change” in the 
present poisoned atmosphere. After you have solved the problem of security 
or made some approach to it, then you can proceed to attack the problems of 
raw materials and the revision of treaties, and the other perplexing problems 
of peaceful change. 
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In this matter the responsibility of our country is very great indeed. In 
fact, it seems certain that there can be no peace without the participation of 
the United States in a system of international security, and surely that par- 
ticipation will be impossible so long as the United States maintains its present 
policy of neutrality. Above all, if we desire to keep out of war there is only 
one way, and that is to make war itself impossible. 

Yesterday my good friend Professor Ded&k remarked that he found the 
problems of raw materials and markets extremely confusing. I agree with 
him heartily. There is no short cut to a mastery of that subject, particularly 
in such a short meeting. I think that our discussion has demonstrated that 
the problem is extremely complicated, and of this I am very glad because 
there is a real danger that the pacifists may come forward with another easy 
solution for peace, and there isnone. We have already found out that peace 
cannot be achieved through a mere promise not to make war, and the un- 
fortunate disillusionment which followed the discovery was inevitable. 

Let us avoid further disillusionment. Let us be wary of this simple thesis 
of the “haves and have-nots,” which implies that all we need do is to take 
away certain things from the “haves” and give them to the “have-nots” 
and then we will have peace. The problem is much more complicated 
than that. 

* I think this organization can do a great deal of good in proceeding to 
study many of the legal questions which underlie the problems of markets, 
raw materials and peaceful change; for example, the open door, commercial 
treaties, the most-favored-nation clause, and other matters which require 
further study. Some of these problems have scarcely been touched. 

Professor HerBert WRIGHT. One of the speakers last evening and this 
morning questioned whether a policy of neutrality on the part of the United 
States would tend to keep the United States out of war, and I desire to offer 
just one or two comments on that point. 

I know of no divine commission or manifest destiny which would require 
the United States to maintain the peace of the entire world. I believe that, 
just as reformation of morals should begin with the individual person, so 
international peace should begin with the individual nation. The United 
States itself should keep out of war; and that would be one of the best con- 
tributions to the peace of the world. How can that be done? 

First, by government control of the manufacture and sale of munitions, 
and embargoes on munitions to all belligerents. I think this has been taken 
care of by the Neutrality Act of August 31, 1935, as amended February 29, 
1936. 

Secondly, by an embargo on loans and credits to all belligerents. This 
has been taken care of in part by the Johnson Act of April 13, 1934, as well as 
by the two Neutrality Acts to which I have just referred. I will say that I 
agree with Mr. Warren last evening and Professor Garner this morning that 
the provision concerning the American nations in the last part of the amended 
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Act of last February is unfortunate and unnecessary. I also hope that it will 
be eliminated in any future continuation of neutrality legislation. 

Thirdly, the United States should endeavor to settle all of its own dis- 
putes by amicable means. In this connection, I think the United States has 
an enviable record, one of which it may well be proud. It dates back to the 
Jay Treaty of 1794 and the Alabama Claims of 1872, and comes on up to the 
present, with one or two exceptions. At the present time the United States 
is a party to at least thirty-four bilateral arbitration agreements and at least 
thirty-eight bilateral conciliation agreements, as well as a party to many 
multilateral treaties, including the General Convention for Inter-American 
Conciliation of 1929, the General Treaty for Inter-American Arbitration of 
1929, and the Anti-War Pact of Argentine initiative of 1934, not to mention, 
of course, The Hague Conventions of 1899 and 1907. 

Fourthly, I think the United States can contribute to peace by removing 
the causes of any possible controversy that it might have with any other na- 
tion. In this connection, I think great work is being done at the present time 
by the reciprocal trade policy of Secretary Hull, of which agreements we now 
have about a dozen, the last being with Nicaragua, I believe. There may 
be, and probably will be, many individual items in the schedules of these 
treaties which should be subject to revision. That is to be expected. I think 
the policy in general is a step in the right direction. 

Lastly, I would say that the United States should codperate with other 
nations in all these matters to which I have just referred. That means 
codperation with the League of Nations in these nonpolitical matters. I take 
it it is unnecessary at this late date to go into the question as to whether the 
United States should or should not enter the League. That seems to have 
been decided definitely some time ago. 

So I think a policy of neutrality along the lines I have just mentioned 
is a surer, although not an absolute, guaranty to keep the United States out 
of war than participation in the attempted system of collective security, or, 
as my friend Dr. Pergler, of National University, would say, the system of 
“collective insecurity.” 

Mr. Francis DEAx. I am afraid I did not express myself very clearly 
yesterday. It seems to me that my remarks were misunderstood. My chief 
purpose, Mr. Chairman, in the two statements I made yesterday, was to give 
something in the nature of a warning. I do not claim credit for myself in 
taking that position, because, in all fairness, I have to confess that my 
skepticism about many of these matters is shared by others. 

You pointed out to me very clearly many years ago, Mr. Chairman, when 
I had the privilege of being your student, that there is a great deal of difference 
between theory and practice. I am afraid that our generation is very much 
inclined to look at things in a very simple way. We have the example of this 
in Germany where everything is being reduced to the simple terms of race; 
and now in the United States we have another example in that all of the 
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problems of war and peace are sought to be reduced to the simple terms of 
collective security and neutrality. That is all I meant to say. And I think 
my friend, Professor Whitton, agrees with me, despite an apparent disagree- 
ment. I think my friend, Professor Fenwick, will agree with me that the 
world peace problem cannot be settled by the United States abandoning its 
neutrality and codperating with the League of Nations. 

Time and again in yesterday’s discussion it was suggested that the United 
States should do this or that. Once the “aggressor” is determined, then we 
should immediately codperate with the other nations and try to punish the 
aggressor. And we take it for granted that the aggressor can be determined 
immediately! I, for one, must confess that with the best will in the world, I 
do not see how that determination can take place. Today we may be willing 
to say that Japan is the aggressor, or that Italy is the aggressor, or that 
Germany is the aggressor, with the same ease by which we determined with- 
out the slightest hesitation that Germany alone was responsible for the World 
War. Yet, I do not believe that anybody here today would challenge my 
opinion that Germany was not the sole aggressor in 1914. 

Professor Ettery C.Stoweiu. I do challenge it. 

Mr. Dedx. Iam speechless, Professor Stowell. 

Therefore, I believe that so far as we are concerned, if we approach the 
problem, being neither politicians nor statesmen, at least we have to be clear 
in our own minds that whatever we are going to do, we cannot under any 
single term of neutrality or population pressure solve this problem. Unless 
we realize the difficulty and the complexity of the task before us, I believe 

“that we are not even going to start to do anything. 

Chairman Witson. Mr. Finch now has precedence by virtue of his 
official office. 

Secretary Fincu. I do not wish to take advantage of that; but the time 
is growing short and we will have to bring this discussion to an end, and I 
would like to get into the record that I do not approve a great many things 
that have been stated here, especially some of the statements made last night. 

I am a little surprised that the subject of neutrality as it appears on the 
program has been converted into a repetition of discussions which we have 
had in previous years, mainly taking the general form of criticism of our 
own Government,—and I think in most cases an unjust criticism of our Gov- 
ernment—because of its policy. As I understood the subjects on the program, 
we accepted the continuance of neutrality and undertook to discuss its ad- 
justment to world conditions. As Americans I think we have to take that 
point of view. We are insisting upon our neutrality in various ways and have 
recently emphasized that insistence by the passage of two laws in Congress 
on the subject. 

I would be the last in the world to resent criticism of our own Govern- 
ment. I think we ought to have the fullest criticism. But I think it ought to 
be just criticism. I think that when we discuss the question of collective 
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security, for instance, we would better, if we wish to criticize our own Govern- 
ment in that regard, first state what other governments are actually doing to 
make the world collectively secure. 

It should now be perfectly apparent to anybody who has not had a veil 
drawn over his eyes by excess advocacy of certain propaganda, that each gov- 
ernment in the world is in favor of collective security for that particular 
government. But I do not know of any foreign government which is advo- 
cating collective security for the United States, either in its territorial domain 
or in its international debts. I do not know that international security ex- 
tends to anything beyond territory,—I suppose it does not. Perhaps the 
United States does not need collective security, and maybe that is why we are 
not greatly interested in it. A similar reason seemed to control in the matter 
of the war debts. Europe wanted an all-around cancellation, but it happened 
that when the “all-around cancellation” reached the United States it stopped 
there and we could not pass the debt on to anybody else, except our own tax- 
payers. 

If we would be fair, we should compare the policy of our own govern- 
ment with the policies of other governments, and not leave our lamentations 
resting entirely upon our own doorsteps. 

We might point out what the United States did in Manchuria. The 
Government of the United States sent a note to the Japanese Government, 
taking a definite stand on the nonrecognition of territorial changes brought 
about by means contrary to treaties to which the United States is a party. 
I have not heard of any notes that other governments sent in support of 
Secretary of State Stimson. Subsequently the League of Nations Assembly 
adopted a resolution on the subject, but I understand now the League has 
interpreted its obligations so that the imposition of sanctions for enforcing 
the Covenant are not self-executory. The League can pass resolutions, but 
these need to be implemented by the independent actions of the nations agree- 
ing to the resolutions. If we want to be fair concerning this episode, we 
should compare the individual action of the United States with the individual 
actions of other nations which acted under the aegis of the League of Nations. 

I think we might also have a rather fair comparison in the matter of oil 
in the Italo-Ethiopian dispute. When Secretary of State Hull issued an 
appeal as strong as he could make it as an administrative officer to discourage 
the shipment of oil to Italy, the League promptly postponed the consideration 
of an oil embargo on Italy and has never seriously taken it up since. It left 
the administration in the United States out on a limb in that matter, and, 
in my opinion, this vacillation on the part of the League contributed heavily 
to the defeat of the provision in the subsequent United States neutrality law 
to authorize an embargo on raw materials essential in war. 

I think there has also been confusion between the international codpera- 
tion of the United States and international collective action for security. 
There were some statements indicating that the United States has been incon- 
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sistent in different parts of the world in this regard. I do not think we have 
been inconsistent. We have codperated internationally all over the world. 
However, it has been a consistent policy of the Government not to engage in 
collective, joint action. I think we can explain the seeming variation in our 
attitudes on different continents if we understand the distinction between 
those two matters of policy of our Government. 

Now, as to the Monroe Doctrine. Personally I do not have the slightest 
objection to the provision in our neutrality law which becomes applicable in 
case of a war on this hemisphere. It is simply a reciprocation of what the 
South American nations did when we entered the World War. They did not 
qualm over questions of technical violation of neutrality. They simply said 
“On this continent we are all brothers, and we shall forget about questions of 
neutrality and our efforts will go along with the United States to help her carry 
on the great contest in which she is engaged.” In my humble judgment, the 
Monroe Doctrine has been one of the greatest factors for preserving peace 
in the Americas, and everything we can do to strengthen it in that regard 
should be encouraged and not deprecated. 

Professor StowELL. There has been a great deal of talk about aggression 
since the Treaty of Versailles and about the question of whether Germany 
was or was not the aggressor. There now seems to be a trend to recognize 
that she was not. Everybody used to say that she was. I think, after all, 
the question comes back to a definition. For our purposes the question of 
whether a country is or is not the aggressor depends upon whether it violates 
international law in such a way that it assumes responsibility for what hap- 
pens. The usual procedure of settling international differences is through 
conferences. And when Germany broke away from that principle and de- 
clared that she would not enter a conference with the other Powers, she dis- 
regarded the generally accepted procedure for the settlement of international 
differences. Therefore she was the country mainly responsible. You cannot 
hold Austria-Hungary responsible. They were in a situation in which any 
country would have been unreasonable. But Germany, as a less implicated 
and less concerned country, should have exercised some restraining influence. 
And in the last few moments, when it was too late, they did show that spirit. 
But I think when they refused to take part in a conference they assumed 
before the whole world responsibility for what happened. Therefore, rela- 
tively speaking, they are to be considered as the aggressors. 

We have all been aggressors in the past. Why not forget it and go on 
to the next problem? I am not interested in the question of Germany as an 
aggressor, but I am interested in what Germany is today. It seems to me 
when Germany throws over a specific provision to which she agreed in the 
Locarno Treaty, and instead of entering into a conciliatory discussion as to 
modifying her status, jumps in and disregards an express provision of the 
treaty, that she is doing the same thing and that she is again the aggressor. 
She dares to imperil the whole peace of the world and civilization in order that 
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she may snatch a temporary advantage. Therefore, again I think she is to 
be considered in this last situation also as the aggressor. 

I regret very much that England did not immediately side with France 
in supporting her. Then we would have had collective action in support of 
a recognized principle of international law. But what is the use of going on 
to that old question of aggression? We want to go on to the constructive 
part of international relations. Let the dead past bury its dead and go on to 
what is new and full of promise. 

Mr. Norman J. PapetForp. I rise to make one observation and to 
relieve myself of one remark. It seems to me, as I have been listening to 
the discussions, that our discussions, particularly this year, have been along 
the lines of what national policy should be. I had supposed, Mr. Chairman, 
that we were a Society of International Law and that our object was to dis- 
cuss what the law is. It seems to me we are discussing what should or should 
not be the policy of our Government, which certainly has not yet evolved into 
a situation of law. In another year I think it might be well for us to confine 
our remarks a little more to the perhaps less flashy questions of law and 
devote less time to questions of national policy. 

I was very much interested the other evening, Mr. Chairman, to your 
reference to the United States in international law. But you did not take 
account of a statement of a rather famous resident of this section of Wash- 
ington which was made some years ago. A certain gentleman said, “I have 
established a new principle of international law.” He referred to the non- 
recognition of acts accomplished by force. That statement or assertion was 
supported by reference to the fact that the League of Nations had condemned 
certain actions and said it would not recognize acts accomplished by force. 
It seems that during the last two years, whether that was or was not a prin- 
ciple of international law, it has not been adopted. 

The United States has made no protest against the German action in 
the Rhineland, and it would seem, at least, that that action was accomplished 
by an attendant display of force. Furthermore, it is worthy of note that 
the assertion that acts should not be accomplished by force found expression 
in the Argentine Anti-War Treaty, to which, significantly enough, Italy has 
become a signatory. 

The United States did not oppose the action of Italy in Ethiopia. We 
asserted our neutrality and put our new neutrality law into effect; but we did 
not say that Italy was violating international law by trying to accomplish 
by force territorial changes in Ethiopia. Therefore, it would appear that 
this assertion of a new principle of law which was made a few blocks away 
from us two or three years ago has not yet found acceptance as international 
law, even by the United States. 

Professor Ctypr Eacieton. I have had some feeling of responsibility 
as a member of the Program Committee for imposing such a subject upon 
the Society, but not from the viewpoint that was just expressed. It seems 
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to me that the worst defect that international law has and has had for a 
long time, is its inability to grow. If international law wishes to become 
stronger and more useful in the world, then it must find a means of change; 
and I do not know any organization better fitted to make such a study than 
a Society of International Law. From that viewpoint I think we are quite 
justified in saying that there is nothing more important for the Society to 
study. 

What has been weighing on my mind about this subject is that term 
“peaceful” or “peaceful change.” I am not sure but that we should have 
said “desirable change,” or something like that. If anyone interprets it to 
mean that we should remove the causes of war and thereby get change, I 
am afraid that is no answer. I am pretty well convinced that you cannot 
get the change that we need without, in the first place, a collective agreement, 
which implies collective organization and in the second place, a physical 
force sufficiently strong to compel the change. Therefore, I doubt whether 
we should have used the term “peaceful.” The question is rather, How can 
you get change without the consent of the signatories, or without the consent 
of those who have a legal right which works unjustly? 

To my mind there is a connection with neutrality, although perhaps it 
might be a negative connection; that is, we cannot get this change we need, 
the revision of the Treaty of Versailles, or whatever you want to study, 
except by agreement of the community and enforcement by the community. 
And that implies an abandonment of the principle of neutrality. In other 
words, to put it succinctly, so long as we maintain the principle of neutrality 
we will never be able to get the change that we need. 

Chairman Witson. We have two minutes remaining. Is there anyone 
who wishes to speak who has not spoken already? If not, Mr. Whitton has 
the floor. 

Professor WuiTton. My friend, Mr. Deak, has implied that there is 
no short-cut to peace. With this I fully agree. And I agree with him also 
that the mere participation of the United States in a system of international 
security will not secure peace. Furthermore, we would be utterly devoid 
of a sense of proportion if we thought that merely by doing something on 
this continent we would bring peace to the entire world. The matter is much 
more complicated than that. We merely maintain that a reasonable con- 
tribution on the part of the United States is indispensable. 

In regard to the questions of international security, something new has 
happened this last year which should be recorded. At our meetings during 
the last eight or ten years, the same arguments against the participation of 
the United States in a system of security have been heard repeatedly. It 
has been claimed, first of all, that it would be impossible to determine the 
aggressor, or at least todo so in time. This past year the League of Nations 
has proved that it is possible to determine the aggressor, and to do so 
promptly. 
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Another difficulty which has been emphasized is that there are certain 
vital defects in the Pact of Paris, particularly the absence of any definition 
of the term “war.”’ Yet the League of Nations has succeeded in declaring 
that a certain situation actually was war. It seems to me that this, too, 
constitutes progress. 

The third point is that for the first time the League of Nations really 
applied sanctions. The opponents of collective security have always said, 
first, that the League of Nations could not determine the aggressor and, 
secondly, that if it did, it would never apply sanctions. But this year this 
has been done. And many nations have codperated at a great sacrifice 
because they believed in the cause of international security. 


BUSINESS MEETING 


Chairman Witson. The Society will now proceed to the business we 
have before us. 

Mr. Cuaries Henry Butier. I wish to call the attention of the mem- 
bers of the Society who are present to the list of officers and committees shown 
inthe program. There they will see two of the names have stars placed before 
them. 

Our Vice President, George W. Wickersham, and a member of our Execu- 
tive Committee, George T. Weitzel, have both passed away since our last 
meeting. Both of these gentlemen were very much interested in the work of 
the Society and rendered valuable survices to it. They will be greatly missed. 

I now move, Mr. Chairman, that by a rising vote we express our sorrow 
at their passing and our appreciation of the services they have rendered, and 
that the Secretary make the proper minutes on the records of the Society 
and transmit copies of them to the families of the deceased. 

(Motion seconded.) 

Chairman Wison. Allin favor will signify by rising. (After a pause.) 
It is unanimous. 

Anyone who has known either of these gentlemen will be glad to add his 
tribute to this memorial. 


REPORT OF THE COMMITTEE ON CODIFICATION 


Chairman Witson. The first item on our business program is the report 
of the Committee on Codification of International Law. Professor Reeves 
was chairman of that committee, but he is at Brussels and he asked me to 
make a brief report for him. The report which I wish to make is as follows: 

Already a large amount of material on codification has been gathered 
and has been put into the form of code. At present there is a study going on 
under the Harvard Law School Research in International Law, which has 
carried on these studies, and I think all of the members of this particu- 
lar Committee on Codification are on the Advisory Council of that body. 
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Mr. Wickersham was the chairman of that Research Committee, as he 
was also the expert appointed by the League of Nations from the United 
States. 

One of the reasons this committee has not done very much with it in the 
American Society of International Law was because the Society did not have 
any money. The Law School Research has for the next two and a half years 
money ample for the carrying on of the work. You have received during the 
last two years several supplements published by the American Journal of 
International Law through the generosity of the Carnegie Endowment, which 
contain the reports of this codification. The support of the Carnegie Endow- 
ment has been very liberal in that matter. The carrying on in the earlier 
stages was from money from various foundations. The money at the present 
time is being furnished by the Bureau of International Research of Harvard 
University and Radcliffe College. Three of our members are conducting this 
research—Dean Dickinson, of the University of California, on the question 
of Recognition, Professor James G. Rogers, of Yale University, on Judicial 
Assistance, and Professor Jessup, of Columbia University, on Neutrality. 
These researches are all in progress. 

Let me say incidentally that I am very happy to report that Mr. Jessup, 
whose condition was quite serious, is very much improved. That is certainly 
cheering to all of us who have missed him at this meeting. 

Secretary Fincu. Will you permit an interruption at this point which 
your remarks suggest to me? 

Mr. Jessup was chairman of the committee that arranged this program. 
And I think it would be very appropriate for the Society to send a telegram 
to him expressing our hopes for a speedy recovery. 

Chairman Witson. I think everybody would be in accord with that. 
I take it that that suggestion meets with unanimous approval. The telegram 
will be sent. 

Let me say that if there are any questions with regard to codification, I 
will be glad to answer them, in the absence of Professor Hudson, who is also 
in Europe for another purpose. I have been entrusted with the duty of an- 
swering questions in regard to codification. 

The next item on the program is the Report of the Committee on Publica- 
tions of the Department of State. The Chair will recognize Professor 
Herbert Wright. 


REPORT OF COMMITTEE ON PUBLICATIONS OF THE DEPARTMENT OF STATE 


Professor Hersert WricHtT. The list of members of the Committee on 
Publications of the Department of State will be found on the last page of the 
program. I might say the chairman of the committee has kept in touch with 
the matter of the estimates for Department of State publications from the 
time they originated in the Department, through the Bureau of the Budget, 
through the House Subcommittee on Appropriations and through the Senate. 








180 


The bill containing this appropriation has passed the House and has passed 
the Senate, and it is only because of some amendments in other portions that 
there was a necessity of going to conference. I have no doubt that it will 
ultimately pass. 

The testimony before the House Subcommittee on Appropriations was so 
complete, by Mr. Carr, Dr. Wynne and Mr. Hunter Miller, that the House 
cut off practically nothing—a mere matter of $3,000, which will not interfere 
at all with our program. I might say also with some pardonable pride that 
the House Committee thought well enough of the report ! that was rendered 
last year by this committee that they have republished in the hearings the 
complete report. I think it was the first time that that has happened. The 
chairman of your committee suggested to the officials of the State Depart- 
ment that it might be desirable to have the testimony before this committee, 
which was so complete, reprinted in pamphlet form, which has been done.” 
I had a few copies of the pamphlet here at the first meeting Thursday night 
for distribution; additional copies may be secured from the Department. 

The amount granted, $150,000, is twenty-five per cent. more than last 
year which, in turn, was twenty-five per cent. more than the preceding year. 
So there will soon be available ample funds to take care of the projects before 
the Department, the Foreign Relations particularly and the Miller Treaty 
volumes. 

The Department contemplates during the next fiscal year issuing another 
publication, the Lansing Papers, in perhaps two volumes. When Mr. Lansing 
left the Department he took with him his personal memoranda and the official 
documents in which he took a direct personal réle. But two or three years 
ago his estate returned those to the Department and they are now being made 
ready for publication. 

The Department has also made efforts as recently as this month to secure 
a publication long advocated by Professor Hudson, Professor Jessup and 
many other members of the Society, the documents concerning the Peace 
Conference. Because of the fact that these documents would be considered 
incomplete without the minutes of the Council of Four, the Department is 
attempting to secure the consents of the interested governments in connection 
with some of the documents contained in these minutes. There is some oppo- 
sition, however, on the part of at least one powerful government, but it is 
hoped that this may be eventually overcome. If so, there will be several 
volumes of these that will appear. 

Your committee is also recommending that a combined index of the For- 
eign Relations volumes published since the last index volume (1861-1899) 
was issued, be taken up as a project for next year. 

A more complete report was made to the Executive Council Thursday, 


2 Proceedings of this Society, 29th Meeting (1935), pp. 199-209. 
* Status of the Foreign Relations and the Miller Treaty Volumes (Publication No. 
864). 

















181 


with the recommendation that, if adopted by the Executive Council, it be 
published in full in the Proceedings this year, and also that this committee, 
or another committee like it, be appointed for next year, both of which recom- 
mendations were adopted by the Executive Council. 

As chairman, I wish publicly to express my appreciation to the other 
members of the committee for their codperation and the suggestions they have 
made from time to time, and their availability whenever needed in order to 
further the work of the committee. 

I have just one more item to call attention to, and that is in connection 
with a Special Committee on Documentation of Pan American Conferences 
that was created last year but is no longer in existence. This was created, 
due to the initiative of Professor Jessup and others who tried to secure a 
little more standardization in the publication of Pan American Conference 
proceedings. That committee made a report, which also appears in the 
Proceedings for last year.’ Copies of this report were run off and made 
available to Dr. Rowe, Director General of the Pan American Union, who 
has taken care to see that they will be brought to the attention of future Pan 
American conferences. I have recently received a letter from Dr. Rowe, in 
which he says: 

My dear Dr. Wright: 

With reference to our recent conversation and the report submitted by your com- 
mittee on the standardization of reports and documents of Pan American Confer- 
ences, I beg to say that since the receipt of your report the Pan American Union has 
followed the practice of communicating with the secretary general of Pan American 
Conferences recommending that the documentary material of the Conferences con- 
form to the specifications set forth in your report. 

It is also proposed that at the Eighth International Conference of American 
States this matter will be submitted for consideration and a formal expression of 
the Conference obtained with respect thereto. 

I beg to remain, my dear Dr. Wright, 

Most sincerely yours, 
L. 8. Rowe 
Director General 


This letter speaks for itself. 

Chairman Witson. You propose two motions, I believe. 

Professor Herpert WricHT. I move that a more extended report, sim- 
ilar to the one of last year which was found so effective in helping to secure 
the appropriation for the Department this year, be printed in full in the 
Proceedings.* 

(The motion was duly seconded and carried.) 

Professor HerBeRT WricuT. The second motion is that this committee 
or a similar committee be appointed for the next year. 

(The motion was seconded and carried.) 


’ Proceedings of this Society, 29th Meeting (1935), pp. 210-214. 
* Printed herein, post, p. 234. 
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Chairman Wiutson. The next item on the program is the report of the 
Committee on Honorary Members, of which Professor Garner is chairman. 


REPORT OF THE COMMITTEE ON HONORARY MEMBERS 


Professor James W. Garner. I might say for the information of some 
of you that we have nine honorary members of the American Society of Inter- 
national Law. During the past year two of our honorary members have died. 
They were Judge Adatci of Japan, and Professor Charles Lyon-Caen of 
France. 

After considering the matter very carefully, the committee came to the 
conclusion that there is no particular reason why any new honorary members 
should be elected this year. I think the Society has always regarded the 
position of honorary member as one of particular honor. The honor has been 
bestowed rather sparingly and only when there seemed to be some outstand- 
ing man who merited the honor has the Society bestowed it. The committee 
feels this year that there is no particular reason why we should elect a new 
member. Last year we elected Sir John Fischer Williams, of England, and 
the year before that Judge Van Eysinga, of the Netherlands. Perhaps some- 
time we might elect another Japanese member to take the place of Judge 
Adatci; but there seems to be no Japanese scholar in this field at the present 
time upon whom we might be justified in bestowing the honor. So the com- 
mittee was disinclined to make a recommendation for the election of any new 
member this year. 

The report was approved by the Executive Council the other day. Of 
course, there is no reason why the Society should not decide otherwise, if it 
wishes todo so. At any rate, that is the feeling of the committee. 

Chairman Witson. What action do you desire to take on this report? 

Mr. Butter. I move that the report be received and filed. 

(The motion was duly seconded and carried.) 

Chairman Witson. Let me say to you that if any of you care for a fine 
memorial in regard to the life and service of Judge Adatci, if you will just 
let me have your address I will see that it is sent to you. 

Mr. Wiuu1am C. Dennis. Mr. Chairman, this is a little out of order, 
but I intended to rise on the report of the Publications Committee to say that 
there is one member of the committee who has done most of the work. All I 
personally had to do was to sign my name to a most admirable report which 
was written by him. I want to express appreciation of the very able work 
that the chairman of the committee has done. 

Chairman Witson. I think we all agree to that. 

The next item of business is the election of officers. 


REPORT OF COMMITTEE ON NOMINATIONS 

Professor CHarLEs E. Martin. I am the chairman of the Committee on 
Nominations by default, since most of the other members of the committee 
could not be present this morning. 
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We have to report the following nominations. 

For Honorary President: Mr. Elihu Root. 

For President: Dr. James Brown Scott. 

For Honorary Vice Presidents: Newton D. Baker, Philip Marshall 
Brown, Charles Henry Butler, Frederic R. Coudert, James W. Garner, Man- 
ley O. Hudson, Charles Evans Hughes, Cordell Hull, John Bassett Moore, 
Jackson H. Ralston, Leo 8. Rowe, Henry L. Stimson, Charles Warren, George 
Grafton Wilson. 

For Vice Presidents: Chandler P. Anderson, Jesse S. Reeves, Elbert D. 
Thomas. 

In the recommendations for the Executive Council for the year ending 
1939 we had in mind a distribution of representation from the Department of 
State, from the legal profession, and from the universities, and also a certain 
geographical distribution as well. 

These are the nominations: Charles G. Fenwick, Francis C. deWolf, W. 
R. Vallance, Herbert Wright, Robert R. Wilson, H. M. Colvin, E. D. Dickin- 
son, and Howard LeRoy. 

For the Executive Council to serve until 1938, in place of Senator 
Thomas, who is nominated for Vice President: Frederick A. Middlebush, 
President of the University of Missouri. 


ELECTION OF OFFICERS 


(Professor MartTINn now presiding.) 

Chairman Martin. Such are the recommendations of the committee. 

Mr. Dennis. I move that the nominations be closed and that the Secre- 
tary cast the unanimous ballot of the Society for the gentlemen recommended 
by the Committee on Nominations. 

(The motion was duly seconded and carried.) 

Secretary Fincn. The Secretary has cast the ballot as directed. 

Chairman Martin. The respective nominees have been duly elected to 
the offices for which they were recommended. 

(Professor George Grafton Wilson resumed the Chair.) 

Chairman Wirison. Allow me to thank you for the honor. 


MISCELLANEOUS BUSINESS 


Chairman Witson. We now come to miscellaneous business. Has any 
member of the Society any item of business which he would like to bring up? 

Secretary Fincu. I would like to make a statement which I think the 
members of the Society who have not already heard it as members of the 
Council will be interested in hearing. 

We have been planning for several years to issue another cumulative 
index to the American Journal of International Law, including the supple- 
ments and the Proceedings of these annual meetings; and I am now happy to 
say that the Society is in position to proceed with that work. In 1920 we 
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published an index to Volumes I to XIV inclusive. The new index will in- 
clude Volumes XV to XXX, that is, from 1921 to the end of 1936. 

I should state that the funds to make this possible have been provided 
by the Carnegie Endowment for International Peace. It is a very expensive 
printing job, and the Society does not have funds of its own to do it. On 
both occasions when we found it necessary to have an implementing volume 
of this kind the Carnegie Endowment has been good enough to help us out. 
I hope that by this time next year all of you who take the Journal will have 
in your hands a copy of the new cumulative index. It will be sold, as the 
Society is required to sell all of its publications, at a nominal price, of which 
you will be notified in due time. 

Professor CHARLES G. Fenwick. I would like to move an expression of 
thanks on the part of the Society to the Carnegie Endowment for its contribu- 
tion to this good work. 

(The motion was duly seconded and carried unanimously.) 

Chairman Wison. Is there any other item of business? Someone 
might wish to discuss the types of questions which should be considered at 
the next annual meeting. Some query has come to the Chairman in regard 
to making the program more strictly legal. The exact expression was “not 
to resolve the American Society of International Law in any respect into a 
meeting of the Foreign Policy Association,” suggesting that it would be rather 
unfair at our age of thirty years to be taking up the work of a younger asso- 
ciation. To the Chairman have come several letters and several comments 
to that effect. That being the case, the next committee on program may con- 
sider that proposition or that suggestion. 

Mr. Butier. I move that those communications be referred to the 
Secretary, to be transmitted to the Program Committee when such committee 
is appointed. 

Chairman Witson. He will take note of that. 

Professor GARNER. Mr. Chairman, has the Committee on Program this 
year been chosen? 

Chairman Wrison. The Council does that. 

Professor Garner. It was formerly a custom of this Society for the 
Program Committee to invite suggestions from members of the Society in 
regard to suitable programs. I recall that I was called upon every year by 
the chairman to make suggestions, and I took the invitation rather seriously. 
If I am correct, in late years there has been no disposition to do that. I do 
not know to what extent the program is worked out by one man, but I still 
feel that suggestions of this kind coming from members of the Society might 
be very helpful to the committee and might enable us to get better programs. 
I know that for the last fifteen or twenty years there has been some criticism 
in the Society about the character of our programs. They have been better 
some years than others. But, frankly, I think that oftentimes they have 
been rather poor. 
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Secretary Fincu. I am not the chairman of the Committee on Program, 
so I cannot answer for his policy. However, I will say that in the January 
number of the American Journal of International Law I inserted a notice, as 
Secretary of the Society, in regard to the annual meeting in which I gave the 
name and the address of the chairman and invited any member of the Society 
who had any suggestion to make to write to Mr. Jessup. Whether he has 
also personally invited suggestions I donot know. But certainly every mem- 
ber of the Society had an invitation to do the very thing Professor Garner 
suggests. 

Chairman Wutson. The moral is to read the Journal. 

Professor Martin. A few years ago were not the rules of the Society 
amended so as to include questions of policy as well as questions of law? 

Chairman Witson. That you will find printed on the front page of 
the program. 

Is there any other matter which should come before this meeting? If 
not, the meeting will be adjourned. It is now 11:59 a. m., and the Executive 
Council is to assemble at twelve o’clock. That includes all of the newly 
elected members. So we seem to be running fairly close to schedule. 

(The meeting adjourned at 11:59 o’clock a. m.) 
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March 13, 1936, addressed to our President, who is at present in Brussels. 
(Reading) : 


Tue Wurrte House 
WASHINGTON 
March 16, 1936 
My dear Mr. Scott: 


Thank you very much for your kind letter of March eleventh inviting me to be a 
guest at the banquet of the American Society of International Law when it holds its 
thirtieth annual meeting in Washington April twenty-third to twenty-fifth. 

I do want you to know how sorry I am that it will not be possible for me to be with 
you and your fellow members on this occasion. I shall appreciate it if you will extend to 
them my sincere greetings and best wishes for a successful meeting. 

Very sincerely yours, 
(Signed) Franklin D. Roosevelt 

The wishes of the President certainly have been realized, and the meet- 
ing has been very successful. This evening we are to crown the success 
through the assistance of our guests. 

As I looked over the list which was brought me, I was rather pleased to 
find that all of the speakers had had more or less to do with educational work. 
They show what a good basis there is in training for teaching, for going on 
into very practical lines. The lines into which they have gone are quite 
unlike. Those who are our younger students and colleagues who have been 
with us in such large numbers the past week, from seeing what these gentle- 
men do who are about to speak to you, will be able to judge what their future 
should be. 

When I was drafted into the service of presiding this evening I was told 
that the names on the list below my own were the ones who were to make the 
speeches. That being the case—and that was quite emphatically stated to 
me—I am going to proceed to follow the orders which I received. 

The first speaker of the evening is one we are very delighted to welcome, 
who was educated in part in the United States and now returns to honor his 
country and ours. 

I have the pleasure of introducing His Excellency, the Minister of 
Colombia. 

Sefior Don Micurt Lépez Pumareso. Mr. Chairman, ladies and gentle- 
men: First of all, I wish to take the opportunity of thanking the American 
Society of International Law for the honor of addressing this meeting. I can 
say without false modesty that I do not see anything in my past performance 
to justify that invitation. I hope that you will all agree with me as to the 
advisability of divesting myself of my diplomatic position in order to be able 
to speak more heart to heart to all of you tonight. Otherwise, it might be a 
little more embarrassing to me and it might restrict the nature of the con- 
versation, and, perhaps, the very ends that the Society has in mind when it 
asks foreign representatives to come and speak their minds. 
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THE PARADOXES OF PEACE AND THE COMING 
PAN AMERICAN CONFERENCE 


By The Honorable SeNor Don Micuet L6pEz PUMAREJO 


Minister of Colombia 


We live in an age of paradoxes. In the social and economic field we have 
insecurity and poverty in the midst of plenty. In the field of international 
relations we possess the most elaborate peace machinery in all history and yet 
peace was seldom in a more precarious position. What is most alarming is 
that mankind apparently has become discouraged, disillusioned and cynical 
about the entire matter. Faith in social justice and economic freedom and 
in international law and the instrumentalities of peace is indeed at a low ebb. 
Before faith is completely lost (for then it may be too late) it behooves those 
who are in a commanding and contributing position to do all they possibly 
can to give humanity the social security and the peace that it wants. 

While the search for a complete solution is impeded by almost countless 
obstacles, surely each one of us ought to be able to find an individual ex- 
planation of the paradox. And a collective understanding of the explana- 
tion may in itself contribute towards advancing at least a partial solution 
of the world’s present difficulties. 

International affairs concern human beings and are administered by 
them. Human nature is essentially a great variable. It has an important 
characteristic which is all too frequently overlooked. Namely, human be- 
ings, more often than not, are controlled by emotions and opinions rather 
than by demonstrable logic. Too much of the elaborate peace machinery of 
the world has failed lamentably because it is based on impeccable logic, while 
ignoring emotions and opinions which often have little to do with logic. Too 
much stress has been placed on facts and too little on opinions. Paradoxical 
though it be, opinions are more important in international affairs, because 
nations act in accordance with opinions, regardless of whether or not they 
square with facts. The ultimate goal towards which we should all strive is 
obviously the squaring of logic, opinions and actions. 

It is dangerous to assume, as some may do, that the problem is a new one. 
The world has now before it some two hundred peace plans, some of them cen- 
turies old. Innumerable attempts have been made to put these plans into 
practical operation through organizations and pacts. The lack of a satis- 
factory solution is certainly not due to a lack of treaties. We have been told 
that the international relations of the world today alone are regulated by no 
less than 25,000 signed treaties. 

This tremendous mass of recorded testimony may be a tribute to the 
untiring efforts of high-minded statesmen, but the present trends of inter- 
national relations raise doubts as to their efficacy and the underlying motives 
and principles that have prevailed in the making of treaties in the past. It 
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would be interesting to have exact information on the number of treaties that 
have been entered into spontaneously by the parties concerned, with their 
rights mutually respected on a footing of equality; the number that have 
been signed under pressure or duress; the number that have been broken, and 
the number that have been signed as an expediency, with mental reservations 
on their observance. The exact information, however, is not indispensable to 
reach the conclusion that it is not the quantitative approach of treaties that 
is needed to establish peace and friendliness in international relations, but 
rather the qualitative concept. We do not need many more treaties, we need 
better treaties, good treaties, treaties signed in good faith, treaties that can 
be and are faithfully executed and observed. We need right, justice and 
honor to prevail in treaty-making and execution. We need to reéstablish 
the significance of the sanctity of treaties, so that mankind may have faith 
and find a reasonable measure of peace in international obligations. For the 
smoke-screen of specious international good will and friendship, based largely 
on empty words, should be substituted by real good will characterized by 
diaphanous sincerity. 

In our every day life we are always ready to discard obsolete articles of 
domestic or personal use and to replace them by newer models that render 
better service and provide greater satisfaction and comfort. If the article 
is of certain value we endeavor to realize on the old one and to replace it by 
a new one that we generally purchase on the installment plan. Frequently 
an automobile agent will take in two or three old cars in order to accommo- 
date his customer with the best available model. And I ask, has not the 
time arrived when we can trade in some of the inefficient, unworkable treaties 
for a few new ones that may render better service and satisfaction? Should 
we not adopt the installment plan in the international peace machinery and 
work step by step towards the fulfillment of the goal we are all longing for, 
rather than committing ourselves to a ready cash all-inclusive panacea that 
we know we cannot live up to? 

In my humble opinion, international relations will be improved when we 
adopt the policy of signing new treaties only when the following factors are 
present: (1) Equality of rights, that is equality before the law, international 
law, regardless of power, economic or military. (2) There should be practi- 
cal mutual interests advanced by the treaty. (3) The treaty should not 
imply or promise anything that is either impossible or unreasonable. 
(4) We should examine carefully in advance what the treaty may cost us, 
should a contribution of one sort or another be contemplated, and be willing 
and prepared to pay the price. (5) Its terms must be stated completely in 
simple, unequivocal language. 

If all these factors are not present in practical form, treaties offer little 
hope of promoting better international relations in a practical way. They 
will be a snare and a delusion and actually damage international relations 
and the spirit of world peace. 




















191 


I cannot refrain from laying great stress on the requirement that success- 
ful treaties must be written in clear, unequivocable language. The path of 
peace during the past decade has been strewn with the wreckage of solemn 
agreements which superficially promised much, but which, through their 
evasive language and broad reservations, developed into so many scraps of 
paper. If nations, in good faith, intend to agree to do a specified thing and 
sign a treaty with this end in view, why is it necessary to make simultaneously 
numerous exchanges of notes of an interpretative character? Why cannot 
the entire agreement be stated in simple, clear-cut language in the treaty 
itself, making that document a complete instrument in itself? Why enter 
into an imposing agreement to do a general thing and then by means of notes 
emasculate or nullify the agreement completely? Students might well ques- 
tion whether there is real good faith in entering into such agreement. They 
might well doubt whether the prime purpose is not camouflage and political 
expediency. 

There are numerous recent examples of imposing treaties nullified by 
interpretations or reservations. While I have no intention of casting any 
aspersions on the Kellogg-Briand Pact, I fear that it is a good example of this 
point. The Pact on its face seems to be a general renunciation of war. The 
interpretative notes, which are an essential and binding part of the entire 
arrangement, come close to completely nullifying the general purpose so 
solemnly signed and universally acclaimed as the greatest step in the history 
of the world toward outlawing war. A curious, if not tragic, fact is that leaders 
of public thought frequently ignore completely the significance of these notes. 
No nation signed this Pact until it was clearly specified that the right of self- 
defense was not to be affected in any way by the Pact and that, in case of 
disputes, the only nation which has a right to pass on the question of whether 
or not self-defense was involved is the nation that claims that its self-defense 
was involved. I cannot recall, from my reading of history, a single instance 
of a nation going to war which did not claim that it was in self-defense or 
self-preservation. Under the Pact they clearly have the right to judge this 
question as they see fit. 

I for one do not believe that nations should, with great pomp and cere- 
mony, sign documents whose eventual effect may be absolute zero and only 
serve to increase cynicism and obstruct useful solutions through delusory 
plans. In my humble opinion, the peace of the world and better international 
relations and the future of international law will be promoted only when 
the nations of the world agree to sign simple, clear-cut treaties, complete on 
their face and not nullified or obscured by annexes of whatever sort they 
may be. If the statesmen of the world are afraid to sign such documents 
because their people may object to them or not be prepared to carry them out, 
it is useless to sign them at all. In the last analysis, treaties will not be 
carried out unless they meet with the approval of the people. Events of the 
last several years have demonstrated this point repeatedly. 
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And now, let us turn to something more cheerful—the forthcoming Pan 
American Peace Conference. In this connection, I ask you to bear in mind 
my preliminary remarks because I am convinced that this conference will 
succeed or fail to the extent to which the basic factors already outlined are 
given due consideration. 

The problems of the New World happily are far less complicated than 
those of the old. Because of geographical, political, economic and traditional 
reasons, we have many factors in our favor. But even here, effective agree- 
ments will be possible only when they are based on practical, mutual interests. 
There are more differences of interests between the nations of the Western 
Hemisphere than some of the enthusiasts of Pan American solidarity are 
prone to admit. However, in a number of important ways, these interests are 
uniquely parallel. And it is on this basis that we ought to approach the 
question of promoting closer political and economic relations between these 
nations. 

To a pronounced extent, the economic life of these countries (at least on 
a multilateral basis) is mutually complementary, instead of being in basic 
conflict. As one example, the United States has many products which Latin 
America needs and does not produce in sufficient quantities, and, on the other 
hand, the United States can use profitably many Latin American products. 

On the other hand, while we have racial, temperamental and cultural 
differences, we all had a common political motivation which has been a perma- 
nent inspiration in our quest for social justice and international good will. 
While the process has not been faultless in internal and external affairs, the 
will to peace, friendliness, codperation, self and mutual respect dominate 
the Americas today and we can therefore confidently expect that the Western 
Hemisphere may lead the world in blending its actions with the highest ideals 
of mankind. 

In view of the disturbed conditions of the other continents, the possi- 
bility and desirability of promoting a closer economic unit among the 
Americas is of major importance. It seems to have in an unusual way the 
important essential of mutual interests. Closed economies, restrictions and 
regulations are today an impediment to the natural flow of commerce between 
nations and the access to credit and services that some countries can provide 
to others that are in need of them. A general confusion of the economic 
functions of creditor and debtor nations is stifling the development of the 
latter while the former are choking in their isolationism. And yet one hears 
of struggles for the possession of the sources of raw materials. The trouble 
today is not that of retention or immobilization of raw materials by countries 
possessing them, but the lack of markets in countries that could consume 
them. I do not know of any country possessing raw materials that requires 
to be pressed or forced to exploit them. They are all only too willing to do 
it if they can find a buyer. 

These economic fundamentals can be approached by the forthcoming 
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conference from a realistic point of view, and surely some solution will be 
found that, being a source of mutual benefits, may explode the confusion that 
mostly everywhere contributes in a degree to a retardation of human progress. 
Such discussion would be a logical development of the commercial policy in- 
augurated by the United States which has led to several trade agreements, 
including one which my own country has just ratified. These bilateral agree- 
ments should nevertheless be considered as the beginning and the foundation 
for multilateral pacts. In the broader field, perhaps a continental policy of 
general treatment could be discussed, such as the adoption of the most- 
favored-nation treatment, unconditional and unrestricted, as the basis of all 
commercial intercourse and commitment. This condition could become im- 
mediately operative as to its effects in the relations between the American 
nations only, and left open to the non-American States who wished to treat 
and be treated by all the American nations on the same basis. If there is any 
ground whatever for a closer economic unit among the American nations, it 
must rest on solidarity of interests and the protection thereof. 

In connection with the practical development of economic policies, the 
adoption of means to promote commercial arbitration on a general and defi- 
nite scale to cover commercial transactions between the Americas deserves 
special attention. Official and unofficial steps have been taken in the past. 
The fruits have been good and possibly now is a good time to expand further 
this worthwhile system to eliminate those irritating economic disputes which 
frequently lead to political disputes. As economics occupy a major réle in 
international relations and economic disputes are fraught with danger for 
progressive development of cordial relationship when not for peace, it seems 
to me that anything that can be done to promote plans to remove economic 
friction will be a definite contribution to the promotion of inter-American 
relations. 

A necessary requisite for the promotion of economic relations is the 
closer codperation of the central banks and credit institutions of the Americas 
so that credit and capital may move more freely in the performance of their 
normal functions in the development of commerce. Once the fundamentals 
of closer economic relations have been laid down on a permanent and stable 
basis, the codperation between credit institutions can be instrumental in 
avoiding to a considerable extent the impact and aggravations to the Amer- 
icas of world economic disturbances such as was experienced by some coun- 
tries during the present crisis. And this closer codperation between credit 
institutions may be further instrumental in bringing about a more desirable 
flow of capital in respect to quality, intent and direction because, much as 
some countries may be in need of foreign capital for their development, they 
are cured of concession hunters and exploiters who have directly and indi- 
rectly contributed probably more than any other group to international ill 
feeling and regrettable incidents in the past. 

As for peace pacts as such, I have not as yet reached any conclusion in 
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my own mind, perhaps because I am not properly qualified, as to whether 
the purpose in the Americas will be better served by having a new pact or 
rather by obtaining more general applications of existing pacts or adopting 
as a basis one of those that have been submitted. As you well know, there 
are already in existence a wide variety of such agencies and pacts resulting 
from previous Pan American Conferences. Unfortunately, many of these 
are operating only partially. On the other hand, others have been submitted 
for discussion but not adopted. At the Montevideo Conference, Mexico pre- 
sented its very interesting peace plan which was deferred for discussion dur- 
ing the next general conference. Your own distinguished President, Dr. 
James Brown Scott, has prepared a no less interesting draft for the establish- 
ment of a Pan American Court of Justice. Detailed plans for such a court 
have been under discussion for many years. Central America had in opera- 
tion its own court, and I venture to say that had it been born a quarter of a 
century later, its history would have been quite another one. 

A further matter concerns a subject that has been much debated by your 
Society, namely, the question of neutrality and neutral rights and obligations. 
Your country, in recent months, unilaterally has promulgated new neutrality 
policies’ As has been repeatedly emphasized by your statesmen, these prob- 
lems concern not one nation alone; they concern all nations that expect to 
stay at peace. Furthermore, it is universally recognized that while a large, 
powerful nation acting alone may be partly successful in safeguarding neutral 
rights, the measure of success will be greatly increased if neutral policies 
can be promulgated and protected by joint codperation. 

Unquestionably the interests and ideals of the Western Hemisphere lie 
in the path of peace, not war. As the international horizon at present is 
black with the clouds of war, the nations of the continent should be giving 
this matter their careful and constant attention to insure that we shall not 
be involved in such wars. If war unfortunately comes in a large scale in 
other parts of the world, our joint interests and our duty to mankind demand 
that we stay out of it, and this means to be prepared for neutrality. 

As the World War showed, the wish for neutrality is far more simple 
than its execution. Some of our American nations might very easily remain 
neutral, but if we are not prepared for neutrality, this may be at a complete 
sacrifice of our rights as neutrals, and our economic life, both internal and 
external, may be taken completely out of our control and directed by one or 
more belligerents for their own interests, as happened more than once during 
the World War. Colombia was neutral then and many of its citizens still 
remember the irritating interference with their economic activities and neu- 
tral rights. If sovereignty implies the right of every nation to become a 
belligerent, it should likewise imply the right to remain a neutral. 

The prime purpose of a joint neutrality policy of the Americas would 
be to keep the nations of the Western Hemisphere out of any world conflict. 
However, it should be borne in mind that a Pan American neutrality policy 
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or a unilateral neutrality policy by the United States has two implications, 
one that affects the rest of the world, and the other the American nations be- 
tween themselves. I am not as yet certain in my mind whether one general 
formula would meet both ends, particularly if it is not coéxistent, as far as 
the Americas are concerned, with an effective peace mechanism. As far as 
a joint policy would concern the rest of the world, I think that it could con- 
tribute immeasurably to general peace. The combined resources of the 
Americas are so enormous (more than one-half of all the economic resources 
of the entire world) that with such a policy we could do much to deter na- 
tions from resorting to a widespread conflict, contribute to hastening its end 
if unfortunately started, and during the conflict furnish a better assurance 
that the minimum neutral rights of the Americas would not be lightly ignored. 

Last but not least we have the educational and cultural activities as a 
subject which should receive permanent preferential attention by all the 
American nations, and perhaps special consideration by the forthcoming 
conference, for they are not only essential in the promotion of better inter- 
American relations and understanding, but likewise in the enforcement of 
permanent peace based on right and justice. On the subject of the bearing 
of education upon international relations, the Honorable Francis B. Sayre, 
Assistant Secretary of State, delivered a very constructive and illuminating 
address at a recent celebration of the University of Chattanooga from which 
I should like to quote the following pertinent excerpts: 


Ignorance, upon which jingoism and intolerance feed, may cause 
the shaping of policies which will wreck a nation; misinformation and 
misunderstanding of the true issue may lead to false policies and un- 
tenable conclusions which will play havoc in the international world. 
If we are to avoid economic breakdown, if we are to avoid war, we 
must first conquer the widespread ignorance and the widespread mis- 
understanding which exist in every country today. This is a chal- 
lenging and a thrilling task for education. In the universities, in the 
schools, perhaps more than anywhere else, in the homes, growing chil- 
dren must be educated to an understanding of the fundamentals which 
make for sound international relationships and thus underlie in the last 
analysis the issues of war and peace. . . . Experts can map out sound 
policies; but as long as there continues to exist widespread ignorance 
of the facts and the issues of underlying commercial policy, those with 
selfish interests to serve will successfully play upon this ignorance. 
Until through education we can build the defenses of a more adequate 
understanding, the ultimate welfare and protection of the nation’s na- 
tional and international interests never can be made secure. The pro- 
found ignorance among the people of all nations as to the significance of 
these issues constitutes a very grave peril. 


It is only through the medium of education that we can preserve and 
enhance in the Americas the will to peace and its afferent,—the will to social 


justice and economic freedom; that the citizens of all the American nations 
may proudly and enthusiastically participate in this task with the knowledge 
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and assurance that peace among nations will only prevail, by a well informed 
popular determination, for there can be no permanent peace among nations 
or internal economic security and well-being as long as the instruments of 
peace and economics are in the hands of professionals whose cupidity is 
stimulated by the indifference and ignorance of nations and citizens. 

Some of you may feel that I have been overlooking the fact that a num- 
ber of American nations, including my own, are members of the League of 
Nations and that some of the projects that I have mentioned would seem 
to be incompatible with obligations assumed under the League. I see no 
such incompatibility. It is becoming more and more recognized, even by the 
most ardent enthusiasts for the League on a world-wide scale, that the world 
is divided into regions and that the quickest way of making a world organiza- 
tion function effectively is first through regional groupings based on mutual 
regional interests. The plan recently presented by the French Government 
and now under consideration emphasizes this point of view. I should say 
that the goal is peace for the whole world if possible, but if not, then for a 
definite region, and with the hope that the development of regional peace in 
itself will contribute to the ultimate goal of general world peace. 

And_one final word about the forthcoming Pan American Conference. 
This conference is the successor of over one hundred other Pan American 
Conferences. Each of these conferences signed numerous agreements cover- 
ing a wide range of subjects. Many of these agreements were never ratified 
and only a very small proportion of them had any substantial practical effect. 
My one wish for the coming conference is that they sign few treaties, but 
good, clear-cut treaties, after careful consideration by the signatories as to 
what those treaties will cost their own countries and then sign only after 
every one knows the price and is willing to pay it in the interest of promoting 
the general welfare, which in turn will promote the individual welfare. It is 
more important that they produce one good treaty of limited scope that will 
be actually carried out than to produce a hundred whose sole utility will be 
to furnish the occasion for signing pieces of paper with gold pens before a 
distinguished audience and deluding the world into thinking that something 
of great practical importance has been achieved. If the nations of the West- 
ern Hemisphere approach this conference in a sober spirit, bent on consider- 
ing all practical realities as well as ideals, refusing to sign anything without 
having counted the cost, and signing nothing without complete good faith 
stripped of all camouflage, this conference will promote not only the peace of 
the Americas but the peace of the world. It will promote sound international 
law not only for the Americas but for the world. Frankly, I feel that the 
present situation is such as to justify considerable optimism as to the practical 
fruits that will be produced by this conference. 


The Toastmaster. I trust the ether waves were properly adjusted so 
that the speech which has been made by the Minister of Colombia went 
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directly to Dr. Scott, our President, for he would find in that speech many 
things that would warm his heart. 

The next speaker was born in the land where treaties of the type just 
described, or one of the types just described, have been quite common. Vari- 
ous treaties have been described in this room during the last week, but an 
entirely new category has been suggested by the Colombian Minister, namely, 
treaties of diaphanous sincerity. 

Such treaties have been made in recent years, and I am quite sure that 
that home of culture, Austria, has a very definite opinion of that type of 
treaty. However, I presume the next speaker may only refer to it. I am 
very happy to introduce to you the American Minister to Austria. 


ApDREss BY THE HONORABLE GEORGE S. MESSERSMITH 
American Minister to Austria 


As an officer of the Foreign Service of our Government who has followed 
for years with deep interest the constructive work of the American Society of 
International Law, I consider it an unusual privilege to address this distin- 
guished assembly. Toa gathering such as this, which includes so many who 
enjoy well merited distinction in public and private life in our country, I 
cannot hope to bring anything novel. The limitations imposed by an after- 
dinner speech at this closing session of your annual meeting preclude any 
possibility of an extensive consideration of any one of the many vital prob- 
lems which these troubled times in which we live have thrust on the attention 
of all everywhere interested in international relations, and the law and prac- 
tice which underlie and govern them. 

This dinner is a most pleasing close to your deliberations which have 
covered a wide range of subjects, discussed by men who have made, and are 
making constructive studies of the many-sided problems arising out of the 
relations of States and their peoples. The relations between States and the 
principles and rules of international law are based on the necessity for mutual 
tolerance and respect among the nations, founded on mutual understanding; 
just as the principles of domestic law are based on the necessity for mutual 
respect, tolerance and understanding between individuals. As historical 
background and actual conditions play so important a part in our under- 
standing and interpretation of the position and acts of any country, it occurs 
to me that, as I have just returned home for a brief leave of absence from my 
post in Austria, it may interest you to hear something this evening of that 
country—which to those interested in international law and practice has 
come to assume an importance which may seem out of proportion to its 
comparatively small territory and population. 

The Austria of today is a small country with a population of about six 
and one-half millions of people, of which two millions live in the capital, 
Vienna. But this little Austria is the gateway to that complex of important 
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States we collectively speak of as Southeastern Europe, and her geographical, 
strategic, cultural and historical position have made her of primary interest 
not only to her neighbors but to all Europe. She is a product of interna- 
tional agreements and her existence and welfare are therefore matters of real 
concern to all students of international law. 

The historical background of modern Austria is so well known to you 
that I cannot even begin to touch on it even if time permitted. Sufficient 
it is to say that Vienna and so many sections of the country are alive with 
reminders of past glories which stir not only Austrians, but in which the 
peoples of the other States of Europe take pride as a part of their heritage. 

The dismemberment of the Empire by the post-war treaties put an end 
to the political domination of Vienna, and Prague, Budapest, Belgrade and 
other capitals have assumed a new importance, but the Austrian cultural 
tradition has remained unbroken and Vienna rests a principal intellectual 
and cultural center of Europe. That during the post-war years in which the 
new and little Austria had to adjust her economic life to her new frontiers, 
and that during a good part of that period the adjustment was made more 
difficult by political pressure and a general European depression, and that 
she succeeded not only in maintaining her cultural tradition but in deepen- 
ing and strengthening it, is one of the interesting and encouraging features of 
modern Europe. 

The Vienna opera remains perhaps the finest in Europe. The great 
orchestras are intact. The Salzburg Festivals are now the finest of their 
kind in the world. The Burg Theatre is perhaps a unique theatre which has 
tenaciously held to its high traditions. The universities are more fre- 
quented than ever. Her public monuments are kept in good repair. Her 
museums are being expanded, rearranged and made more accessible and full 
of meaning to the masses. The Vienna medical faculty and her philosophers 
and scholars draw visitors and students from all over the world. 

In the spirit of true culture Vienna has in a period when narrow nation- 
alism has gained so much ground, kept her doors open to artists, scholars, 
scientists, and ideas. No less than four of the leading artists at the State 
opera this last season were Americans. The Burg Theatre on its slender 
financial resources did not hesitate to give Maxwell Anderson’s Queen 
Elizabeth, a production which from every point of view was an artistic 
achievement of first order. An American opera reached its premiére at the 
Volksoper. No less than eight modern American plays were produced on the 
Vienna stage this past season. The most enthusiastic reception given by 
the public to musicians this year, I may remark, was accorded to some of the 
many foreign artists who can be heard every day in Vienna. 

The tenacity with which Austria has held on to what it deemed precious 
of its past must and has commanded respect, especially among those who 
have realized the financial sacrifices involved. Even such institutions as the 
Vienna boy choristers, founded six years after the discovery of America by 
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Maximilian, Emperor of the Holy Roman Empire and ruler of Austria, have 
not been allowed to suffer. The Spanish Riding School, founded by Maria 
Theresa, in the middle of the eighteenth century, continues to function. 
The famous Consular Academy, founded by Maria Theresa for the training 
of the diplomats of the old Empire, no longer necessary for the new Austria 
and much too expensive to function as such, has been turned into an inter- 
national training school for diplomats which is frequented by young men 
from all over Europe, and from our own country. 

It is perhaps, however, in the economic field that the new Austria pre- 
sents the greatest surprises. It was customary up to a few years ago even 
for economists to say that Austria could not possibly live within the borders 
assigned her by the peace treaties—at least not without constant help from 
her neighbors and Europe as a whole. The experience of the years imme- 
diately following the peace treaties seemed to show that this opinion so gen- 
erally held, and shared to a considerable degree in Austria itself, was sub- 
stantiated. But now in more recent years she has shown that not only is she 
able to live within these borders, but gives promise in more normal times and 
with more normal relations with her neighbors to prosper. 

The private financial structure has been placed on a sound basis. This 
involved heavy sacrifices for the people of Austria and for many other coun- 
tries. The results, however, have been noticeable and beneficent to a 
degree that Austria was again beginning to offer interest to foreign capital. 
The public finances are subject to a certain control by the financial committee 
of the League of Nations, which has a resident representative in Austria. 
Although the infant years of the new Austria were years of severe and drastic 
readjustment during which the entire economy of the country had to be 
contracted from an empire basis, and during which economic depression 
harassed all Europe, and political problems assumed great importance within 
the country and at times caused additional financial burdens, the budget in 
recent years has been brought closely to balance. The position of the public 
finances today is considered by European experts quite sound and it is well 
known that the Austrian schilling is considered as one of the most stable and 
sound currencies in Europe. 

Certainly during the last two years the financial, economic and general 
situation in Austria has slowly but steadily improved. I can unfortunately 
do no more than state the fact here, for the factors and conditions which 
have brought about this so unexpected result are so numerous and require so 
much background that time does not permit any discussion. I may just say 
in substantiation that, a few days before leaving Vienna, the Minister of 
Finance informed me in a private conversation that the government receipts 
from taxes during the first two months of this year were about twenty mil- 
lions of schillings in excess of the collections during the same period of last 
year. When it is observed that taxes have not been increased, the signifi- 
cance of those figures is apparent. 
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The public credit of Austria has as a consequence of this quite sound 
financial policy acquired more strength. In spite of the advice given to her 
government from certain quarters within and without the country to follow 
the example of so many other countries in repudiating or ceasing payment 
on her internal and foreign obligations, Austria has continued to meet service 
on all her foreign obligations except those from which she has been exempted 
for the time being. I shall always remember with what pride Chancellor 
Dollfus one day told me that Austria would continue to meet her obligations 
as long as she possibly could, and it was clear from his tone that he meant 
what he said. He remarked that when Austria’s friends were so loyally and 
strongly supporting her in the hard struggle to build up her new life and to 
maintain her independence, simple loyalty demanded that she meet her 
obligations which included service on her debts. 

The economy of Austria is perhaps better balanced than that of some of 
her neighbors, and although this has proved a precious factor in these difficult 
years, Austria, like all of her neighbors in the Danubian basin and in all 
Southeastern Europe, cannot really prosper until close economic relations 
are established between these States. The dismemberment of the old em- 
pire through the post-war treaties has been much criticized. Certainly we 
know now, seventeen years after these treaties, that while from the political 
point of view this division of the empire may have been on the whole wise and 
expedient, from the economic aspect a healthy situation can be brought back 
only through the close economic coéperation in the whole Danubian basin 
which prevailed under the empire. A great deal of lip service has been ren- 
dered to this idea in recent years but little real progress was made as there 
was not sufficient incentive and pressure to subordinate selfish interest to the 
general good. This codperation, it is now appreciated, in no way prejudices 
the territory or the sovereignty of any of the succession or Southeastern 
European States, and should be realizable on a basis of internal preferences 
for which Europe is showing understanding. 

The road to this coéperation has been opened by the commercial treaty 
just signed by Czechoslovakia and Austria. It is needless to say that no 
Danubian agreements can be fully effective which are not open to and pro- 
vide for the coédperation, or have the blessing, of the great European Powers. 
The Danubian States, and in this Austria and Czechoslovakia have led the 
way, have shown that in any and all commercial agreements they make they 
are prepared to admit all interested States as equal partners with equal re- 
sponsibilities, but insisting on excluding political domination or immixtion 
from any source. Southeastern Europe definitely wishes to follow this road 
towards coéperation, and one hears very frequent reference now to that 
much quoted remark of Talleyrand that if the Austro-Hungarian Empire 
did not exist, it would be necessary to invent it. 

I am sure most of you saw a very charming and well-done play several 
years ago, Reunion in Vienna, which depicted so dramatically and effectively 
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the manner in which a certain small class in Austria and the succession 
States looked backward. I have endeavored in these few remarks to give 
you a more real picture of the New Austria looking forward. While clinging 
to the best and finest in her culture and traditions, she has gallantly and 
courageously adapted herself to the new conditions. She has proved that 
she can live and has the will to live. She is not the object of charity which 
some have pictured her. She is a self-respecting and self-sustaining member 
of the family of nations. She has developed in her population a keen will to 
maintain her independence and integrity, and desires, as so frequently stated 
to me by the Chancellor and Vice Chancellor, nothing more ardently than to 
be friends with her neighbors and the whole world. 

There are many misconceptions which prevail concerning Austria, the 
conditions which exist there, the form of her government, and about her 
leading statesmen. Her two leading figures—her Chancellor and her Vice 
Chancellor—so different in many ways, are both ardent patriots whose 
course of action is guided by the single desire to maintain Austrian inde- 
pendence and culture. Chancellor Von Schuschnigg is in his early forties 
and the son of a former general in the Imperial Army. Prince Starhemberg, 
in the middle thirties, is a man of strong character and romantic background. 
His family is older, it is said, than the Habsburgs. Both are keenly con- 
scious of the fact that the New Austria is a product of international agree- 
ments and that there is no country in Europe whose future is more dependent 
on international agreements, international confidence, and international law. 
Their public declarations and Austrian policy have been based on this con- 
fidence in international agreements and international law. 

In aiding to bring about a renewal of enlightenment and allegiance to 
international law, and in a restoration of confidence and mutual respect 
among the nations, this Society and similar organizations in the new and the 
old world, may play a great constructive réle, realizing that it would be futile 
to study and define the details of international law unless these are to safe- 
guard in actual practice the foundations of the life of States. 


The Toastmaster. We certainly appreciate these messages coming 
from members of the Diplomatic Service, and I am sure you will all with me, 
and certainly with Dr. Scott, wish that this Eighth International Conference 
of American States which is about to be summoned, will be one of the very 
greatest successes. We would equally wish that this country, in which we are 
so ably represented by our Minister, should go forward in the very remarkable 
struggle which it has made in recent years in order that it may obtain the old 
standing of culture which has long existed in Austria. 

We now come near home and are dealing with the making of people who 
carry on in international relations. It is a great pleasure to introduce to you 
the Reverend Edmund A. Walsh, Regent of the Georgetown School of Foreign 
Service. 








202 


Appress BY Rev. Epmunp A. WatsH, S&S. J. 
Regent of the Georgetown School of Foreign Service 


Mr. Toastmaster, members, and guests of the American Society of Inter- 
national Law: The remarks of His Excellency, the Minister from Colombia, 
have suggested to me what may be a practical application of the function of a 
broad understanding of the differing cultures that exist in various countries 
and in various races as a determinant and as influencing exceedingly their 
international policies. 

The long and turbulent history of the human race would seem to reveal 
certain sharp divisions—lines of demarcation, as it were, that mark the end 
of the recognizable periods and indicate definite transitions to new forms of 
social, or political, or religious, or economic organization. 

The journey of a Jewish maiden to Bethlehem in the reign of Caesar 
Augustus, and the subsequent birth of the Eternal Word made flesh of her 
flesh furnished one such milestone, the most significant of all, since, as a 
matter of record, it divided human history, both sacred and profane, into its 
two most significant periods—Before Christ and After Christ. The fall of 
the Roman Empire was another, marking, as it did, the end of the first and 
greatest World State, whose degeneration and disintegration ushered in those 
thousand years of anarchic, undisciplined evolution and groping towards 
stabilized political life on the continent of Europe which we describe as 
Feudalism. The voyages and discoveries of John Cabot, Vasco da Gama 
and Christopher Columbus in the fifteenth century opened up new worlds 
both in territory and in the awakened imagination of venturesome pioneers. 
The sequel of their daring penetration into uncharted seas was destined to 
influence profoundly all succeeding generations and inaugurate a titanic 
conflict for colonial possessions among the European sponsors of those 
explorations. 

The religious revolts of the sixteenth century split Europe anew and laid 
fresh disaster on the still unhealed wounds cut into the body of Christendom 
by the previous schism of the East from the West. The Treaty of West- 
phalia in 1648 marked the end of feudal psychology and initiated the modern 
State System and that era of unstable political equilibrium called the Balance 
of Power. The advocacy of unlimited national sovereignty as developed by 
Bodin and his school, and which was later concretely applied by Fichte, Hegel 
and Treitschke, furnished the juridical and ethical justification for Abso- 
lutism and Chauvinism. In the words of that keen observer, Salvador 
Madariaga: “The world, till then organic, broke up into independent units. 
Those immense and powerful beings, the nations, rose up between Christi- 
anity and the Christian. They disintegrated Christianity with sovereignty; 
they crushed the Christian with absolutism.” 

That was the specific political contribution of the emerging modern mind. 

The revolt of the American colonies in 1776 heralded the end of European 
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supremacy and the decline of the principle of monarchy in the Western hemi- 
sphere. A new concept that thrilled and electrified was added to the vocabu- 
lary of political science as Democracy ventured forth from the groves of 
Academe to vindicate, in the concrete and on continental proportions, the 
inalienable, natural rights and liberties of the broad masses of the people. 

Simultaneously, in the latter half of the eighteenth century, the Indus- 
trial Revolution ushered in mastery of production and ushered out the produc- 
tion of masterpieces. That was an especially important transition—a step 
forward as men enthusiastically believed—backwards, as we now fear. For 
the logical evolution from machine to electric power only served to increase 
the anarchic competition of unrestrained productivity until humanity, in 
1929, sank bewildered, exhausted and well-nigh suffocated beneath the very 
abundance of material commodities created by its own feverish but undisci- 
plined ingenuity. 

1914 marked the end of a definite historical epoch in human history. 
For four years the nations of the world vied furiously with each other burning 
up the hard-won wealth accumulated during the previous phase and in de- 
stroying some twenty million human beings, killed, maimed or starved, among 
whom was the very flower of the age. Untaught, unimpressed, and undis- 
mayed by that holocaust, the captains and the kings are debating again 
whether it be not time to cry “havoc” anew and let slip the dogs of war—which 
are now reinforced by reconnoitering vultures in the air raining down bombs 
and poison gas on helpless populations. 

If every historic movement in the progress of the race has, in its day and 
generation, left some lasting impress on humanity and contributed something 
to the direction of man’s destiny, what significant heritage have we received 
from the enlightenment of the last twenty years? 

I submit that what is being revised and analyzed and tested is the con- 
cept of civilization itself. The very fabric of organized society has been 
affected by doubt. Pessimists of the Spengler school confidently predict the 
collapse of the Western state system and Occidental culture. Sociologists 
and economists are concentrating their efforts on a technological solution. 
But a prior problem must first be faced—the possibility of establishing an 
acceptable norm of civilized living. By that I mean the prolegomena of 
civilization and culture must be re-worded. In previous ages the material 
conditions of life, characterized by isolation, localism and a larger measure 
of autarchy, made it possible for nations to exist more comfortably even under 
sharply different and even antagonistic standards for the conduct of human 
relations. But the triumphs of scientific invention since the Industrial 
Revolution, while vastly enlarging man’s personal independence of nature, 
have contracted his social independence by creating economic, political, and 
financial dependencies. 

The subsequent transition from the machine age to the power age in 
which we now live, profoundly influenced the external relations of highly 
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industrialized peoples. A new factor emerged in the form of a necessity to 
discover economic outlets for increased productivity. An immediate eco- 
nomic consequence was observable in the increase of widespread imperialistic 
adventuring into underdeveloped and colonial areas. There was, however, 
no concomitant production in the field of inter-statal philosophy comparable 
to the philosophy of competitive national production. There were agree- 
ments, to be sure, and recognized zones of influence, but few codes of moral 
behavior. The result has been that matter and force outdistanced mind and 
conscience, both in domestic and foreign policy. Hence derives the present 
impasse in the souls of men. One American writer has well phrased the 
problem: 


All reasoning apart from metaphysical reference is vicious. . . . 

Apart from metaphysical presupposition there can be no civilization. 

. . . You cannot consider wisdom or folly, progress or decadence, except 

in relation to some standard of judgment, some end in view. 

There is a relativity in human judgments that creates widely divergent 
measures of values and standards of conduct. Those standards profoundly 
influence international relations. I recall in that connection the very illumi- 
nating reply of a pasha of Damascus which I heard a few years ago while 
traveling in the desert between the Tigris and Euphrates. It would appear 
that a French Sanitary Commission, intent on improving hygienic conditions, 
sent one of those all-inclusive questionnaires to the venerable ruler in that 
ancient civilization. The first question ran as follows: 


What is the quantity and quality of drinking water in the City of Damascus? 


After much consultation with his muzzeins and other wise men, the pasha 
replied: 


Since the foundation of the City it has never been known that anyone died from 
thirst within the City walls. 


The second question inquired: 
What is the mortality per thousand in the City of Damascus? 
To which the pasha replied: 


It is the will of Allah that all men should die; therefore, out of every thousand 
inhabitants, one thousand die. 


The last question was one of those universal and searching inquiries with 
which we are all familiar: 


Make some general comment on sanitary conditions in your City. 


To which the pasha replied: 


Since Allah sent Mohammed to purge the world with fire and sword there has 
been a great improvement. Now, lamb of the West, cease your questioning. Man 
should not concern himself about those things that belong to Allah. 
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A similar significant incident came to my knowledge from another source 
a few years ago. A cable dispatch from Toronto announced that the tem- 
perature that winter had fallen to ten degrees below zero. A butcher enter- 
ing his ice box found the temperature there at exactly freezing point—thirty- 
two degrees above zero. It was relatively warm inside, compared with the 
bitter cold outside. He moved an easy chair inside the refrigerator and 
passed the day in comparative comfort, coming out only when business re- 
quired. Fantastic and bizarre though he might have appeared in a mellow 
southern clime, in point of fact he was forty-two degrees warmer in his 
refrigerator than the people on the street! Though ridiculous perhaps at 
Miami on the same date, who shall say that our butcher was “backward” or 
“uncivilized” in Toronto of his day? 

The incident may well point a moral and adorn a tale. We are now ina 
favored position to learn much from the experiences of the past two decades 
during which men sought so zealously to organize peace in a distracted, a 
bewildered and a demoralized world characterized by diverse intellectual and 
ethical standards. In an address in London on Monday, October 8, 1934, 
Mr. David Lloyd George, war-time Premier of England, told his audience 
that when mankind strays, as it does in certain periods of history: 


into the morass of self-indulgence, materialism or false emotionalism, it is 

- 22 preachers alone that can make an appeal that will bring them 

ack. 

When the chariot of humanity gets stuck, as it has done now, nothing 
will lift it out except great preaching that goes straight to the mind and 
heart. . . . It is time that the Christian Churches should act together 
and act promptly in the name of God and humanity. If the churches 
fail, I do not know what is going to happen. 

There is nothing in this case that will save the world but what was 
once called “the foolishness of preaching.” 

These plain words constitute confession of error from one who should 
know whereof he speaks, and register a plea, late though it be, for a savior 
whose salvation shall not derive from economic ingenuity or compulsory legis- 
lation or external machinery. 

Effective and enduring peace begins in the intellect. It is reduced to 
external form by the will of the man. If it is merely commanded by a cate- 
goric imperative, execution of the mandate is liable to degenerate into a sheer 
armed conflict to ascertain whose will shall prevail. No matter how excel- 
lent the conclusions of the stronger party appear to him and how just his cause 
may seem to him, the ensuing triumph will be a Pyrrhic victory unless the 
intellect and heart of his adversary are won to acceptance of the indicated 
peace. Mere force, the quantitative argument, is not conclusive. No writer 
has left a more pregnant commentary in that regard than Saint Augustine in 
his De Civitate Dei, Book IV, Chapter four: 


If there be no justice, what are great kingdoms but huge rob- 
bery. . . . Elegantly and truthfully did that pirate answer Alexander 
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the Great when captured by the Conqueror. For when the king asked 
the man what was he thinking about in thus making the sea unsafe, the 
freebooter answered with confident impudence: “Exactly what you are 
trying to do to the whole world. But because I am limited to one small 
vessel, I am called robber and thief. You do it with a great fleet and 
are called Emperor.” + 


The agony of the modern mind since 1914 has been due to a haunting 
persuasion that order was perishing in the world. To recapture order has 
been the hope, the consecration and the crusade of every high-minded states- 
man for the last twenty years. But what is order? What is peace? What 
is international justice? Whose order is to prevail? The diversity of nat- 
ural gifts, the multiplicity of inherited traditions and prejudices—some legiti- 
mate, some ridiculous—the varying cultural standards that are perpetuated 
by geographical and political environment, the barrier of languages and 
racial differences, all conspire to make the problem as complex and delicate 
as are the varying definitions of culture, civilization and legality. The 
Anglo-Saxon ideal may not entirely coincide with Latin traditions of romanti- 
cism, with Slavic mysticism, with the Buddhist concept of Nirvana, nor the 
Teuton conception of order under a rationalized conviction of a special na- 
tional destiny such as Fichte expounded in his Reden an die Deutsche Nation 
of 1808. 

These manifestations of the deepest roots of national life have often been 
cavalierly neglected by a certain ardent type of internationalist unfamiliar 
with the obstinate and stubborn resisting power of tradition and age-long 
cultures. Actuated by a high and laudable idealism, he has often set a 
standard impossible of swift achievement and which should have been pre- 
ceded by a generation of patient and laborious education to higher standards 
of international morality. When he fails, the last state of the problem is as 
dangerous as the first, for a sense of futility and disillusionment ensues. 

The present sense of unachieved idealism has given rise to some curious 
reactions. Last summer I came across a new book in London, entitled What 
is Patriotism? which contained the following unusual suggestion: 


Pending the establishment of this machinery, there is one subsidiary 
step which, I think, might be taken with advantage. To Mr. A. A. Milne 
belongs the credit for the proposal that all Ministers of the Crown should 
in future be required on appointment to sign a document stating that 
they accept office in the full knowledge and understanding that they will 
be shot within twelve hours of the declaration of war by any Govern- 
ment to which they belong. I applaud the spirit of this suggestion, but 


1 De Civitate Dei, Sancti Aurelii Augustini, Hipponensis Episcopi, Coloniae, Bonnae 
et Bruxellis, J. M. Heberle, H. Lemperz & Comp., MDCCCL—Liber IV, Caput IV., 
pp. 140-141:—“Remota itaque justitia, quid sunt regna, nisi magna latrocinia? .. . 
Eleganter enim et veraciter Alexandro illi Magno quidam comprehensus pirata respondit. 
Nam cum idem rex hominem interrogasset, quid ei videretur, ut mare haberet infestum, 
ille libera contumacia, Quod tibi, inquit, ut orbem terrarum; sed quia id ego exiguo 
navigio facio, latro vocor; quia tu magna classe, imperator.” 
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consider that it has a serious flaw; it might, and probably would, have 
such a deterrent effect upon candidates for office that democratic govern- 
ment would become unworkable owing to lack of governors. I cannot, 
however, find any objection to the proposal that in the next war only 
men over forty should be called to the colours. This proposal seems to 
me to be both practicable and just, for the following reasons: 

(1) The old are proverbially and vocally patriotic, and extremely 
sensitive in matters affecting their country’s honour. They should, 
therefore, welcome the opportunity to give proof of their patriotism in 
their own persons, and not, as hitherto, vicariously. 

(2) The conditions of modern warfare no longer put a premium 
upon a high degree of physical fitness. The old can drive tanks or drop 
bombs as well as the young. 


(3) Men over forty have already enjoyed some sort of life and can 
with great appropriateness be asked to risk what remains than the young 
who have had no life at all. 

For all these reasons the proposal is, I feel such as patriots should 
welcome. Moreover, it has the advantage that its general adoption 
would enormously diminish the danger of war. 

International law has a distinct and responsible function to perform in 
that laborious process of continuous education. Precisely because it posses- 
ses no sanction except the enlightened moral support of humanity, it can 
address itself more persuasively to the aroused suspicions of entrenched 
nationalism. The clear record of recent events has, I think, demonstrated 
that collective security is only possible under universal acknowledgment of 
fundamental individual rights which can be interpreted better, I have always 
thought, by a tribunal such as The Hague Court, than by an allied panel of 
the League of Nations. International law is an expression, in relevant juris- 
tic language, of the Law of Nature. Those who propose an independent 
justification of international order without recourse to natural law are invit- 
ing confusion and a return to Machiavelli. There would be as many contra- 
dictory norms as there are varying national interests. Public authorities and 
governments have so deliberately cultivated the philosophy of crass material- 
ism, have so completely secularized their institutions, that they have well- 
nigh eliminated the one bond of possible unity among the peoples of the 
earth. They are figuring furiously at an unsolvable equation because they 
have scrapped the only common denominator. 

It is one of the ironies of the situation, the outstanding illogicality of the 
age, that men should be crying for peace while rejecting or seeking to destroy 
the very cornerstone of spiritual conviction on which alone enduring peace 
can be established. You may as well hope to quarry granite with a razor’s 
edge, bind the ocean liner to its moorings with silken threads, or manicure 
the tiger’s claws with attar of roses, as attempt to rule the beast in man by 
sheer legalities unaided by moral control. Remove that motive from human 
conduct, and domestic government as well as international relations become 
an exercise of brute force or a battle of wits with the victory not always to 
the righteous. It would mean return to the ethics of the jungle. 
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The Toastmaster. It is too bad there may not be an opportunity for 
discussion after this address, because it suggests some practical conclusions 
on which no agreement has hitherto been reached in our discussions during 
the last few years. 

When introducing the last speaker I wondered a bit how a man with the 
“Reverend” before his name might at the same time be a Regent of a School 
of Foreign Service. After this refrigerator story it has become clear. 

Coming even nearer home in the Society, I wish to present to you one of 
the Vice Presidents who has been very active in the work of the Society—the 
Honorable Senator Elbert D. Thomas, of Utah. 


AFTER THIRTY YEARS 


By THE HONORABLE ELBERT D. THOMAS 
United States Senator from Utah 


Nineteen hundred years before a wise man with a telescope showed that 
the universe was not made to serve the earth, and twenty-three hundred 
years before modern thought and science put man relatively in his place, a 
feast was given attended by men who loved thought and letters, the descrip- 
tion of which now has a place in the literature of the world. Said one of 
those present: ‘Is not God great and is not nature grand, for here we have 
wild fowl, fish and the beasts of the field all slain that we might enjoy them, 
servants and slaves to serve us? Truly heaven remembers us and nature is 


kind to provide its abundance.’”’ To this, though, a young man present 
replied: 


Because man has servants and slaves and because man is favored 
above the animals and has the flesh of fowl, beast, and fish to eat is not 
proof that God created them for man. If you praise God for his fore- 
sight in providing for you the good things of nature, then gnats, fleas 
and mosquitoes may praise God for creating man for them, because they 
live on man. It is not well for man to think that he lives on other 
creatures, better for him to think that he lives with other creatures and 
that all get life from the same source, Mother Nature herself. 


The prepositions ‘“‘on” and “with’’ are common little service words, but the 
difference in the thought which they render is a difference of two cultures as 
wide as continents separated by an ocean. Internationally our problem 
is age old. Shall nations today live on other nations or shall they live with 
other nations? 

The feast described above took place about the same time that logic 
was invented. The theory advanced was not the first reasoning in accord- 
ance with modern social thought, because a century and a half earlier the 
social aspect of the moral and religious commandment, ‘Thou shalt not kill” 
was given to the world by the great teacher who based his entire thought on 
nature instead of on revelation, and who made morals a matter of mutual 








209 


relationship between men rather than the result of a command. It was he 
who taught his followers to “Kill not the ox, for the ox is man’s associate 
in the labor of the field.” 

It is in the realm of ideas that I trust we may keep our thoughts tonight. 
From the beginning of that time when people acted in groups almost to the 
very present, nations and peoples have never questioned the right to live 
on other nations and peoples. The theories of self-control and self-restraint 
when applied to nations, still by no means universally accepted, are not much 
older, as an expression of international right, than half of the past thirty 
years. 

The outstanding phase in the realm of the evolution of ideas is the 
one which clusters about a notion of extending law to places where there 
had not been law before. At no time in the entire world have we had a 
law that spoke for all the world. The ancient theories about law in both 
the East and the West developed a concept which was called the law of 
nature and which was assumed to be universal. The second century A.D. 
saw the civilized parts of Europe and Asia administered from two centers rep- 
resented by the great Han dynasty in China and the Roman Empire in the 
West. The Petrine theory of the Church and the universal theory of the 
Holy Roman Empire aimed at unity, but never were the facts of unity fur- 
ther from attainment. A telling restraint was impossible even in ordinary 
affairs. America was known only to those who lived here. 

Today, politically speaking, there is no central authority. We speak 
of a World Court, but even if its jurisdiction were world wide, its judgment 
against a State could be enforced only when that State accepted the judg- 
ment. There is a society of nations extensive in scope, but that society 
exists not for itself, but for the benefit of its individual members. It itself 
cannot legislate, it itself cannot enforce. It can only discuss and recommend. 
If it is thought of as a unity its parts act merely out of a sense of duty to an 
ideal of national behavior and not from force either implied or actual. 
States are the only members of this society. Persons do not belong to it. 
There are no citizens of the League of Nations. In its constitution there is 
no place for a theory concerning citizenship as we have it in the 14th Amend- 
ment of our Constitution. These simple facts the thoughtless overlook. 

Throughout history, when men and rulers gave lip service to a universal 
rule, the titles of kings and emperors reflected an unquestioned authority 
wherever the name of the king or the emperor could be thundered. But 
there was no unity. Today when the concept of real unity is heard only 
in a prayer to a universal or an eternal God, and all States stand in theory 
equal to all others, we have more actual unity than the world has ever seen 
before. It is the irony of history that when the fact of universal authority 
was asserted the world had no united will, and that now when the fact is 
denied, sovereign States show restraint and give at times assent to a united 
purpose. In this we may have the key to a better world. From this we 
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may learn that the bonds of steel and the bonds of force are as weak as the 
threads of a spider when compared to the bonds of sentiment. Where, then, 
shall effective international morality rest? Shall it rest on the strength of 
steel, on the forced contract, on the might of powder and shell? History 
has but one answer—strength, when asserted, has destroyed itself. 

Institutional evolution in the past thirty years has developed the 
ability to destroy on a wide scale quite as much as the ability to preserve 
on a wide scale. But even in this there is food for thought. War has 
attained a possible mightiness which causes us to say that no longer do 
men fight men and armies fight armies, but whole peoples fight peoples. 
The aim to destroy, therefore, is so large that nothing is exempt. Modern 
war justifies the killing of the babe in the cradle because he is a potential 
soldier, and the destruction of all property because it may lend indirect 
assistance. In future war the individual will lose all rights and private 
property all security. Even in our country in the last war we became 
so logical in the administration of the draft act, that persons were denied 
the right to volunteer for service as soldiers. 

My point may be illustrated by studying the theory of proposed laws 
to cover future wars. But the best illustrations are the actual ones found 
in such illegal war as Chapei and the present military ventures in Africa. 
Therefore, we drop bombs from the sky on anything and everything and 
we would sink and poison en masse regardless of time and place. Under such 
circumstances what is happening to the man who is made part of this de- 
struction? Does it take a heroic man to drop bombs on a defenseless village? 
The element of courage is about as lacking as it would be in the man who 
has the stamina deliberately to run an express train over a child who happens 
to be playing on the tracks. When the chief job of a Roman legionnaire 
became that of attendant at crucifixions, Roman soldier esprit de corps 
became nil, and a soldier’s life lost its glamour. Strength always destroys 
itself. I do not wish to cast any sort of reflection. I know the thrill of a 
uniform, and to me a nation in arms fighting a righteous cause is still a 
glorious page of history, but we must note what is actually happening. 

For years armies and navies have done less fighting than anything 
else. The political and economic necessity of a great army in most military 
lands today is more important than its defensive or offensive necessity. This 
may be worthy of thought: Think back over the history of navies since steel 
and iron ships were invented. During our Civil War about 600 vessels were 
under hostile fire. Since the Civil War, to date, we have used some 700 ships 
of iron or steel construction, 176 have seen action, but only three out of 700 
have been destroyed. Even in the World War there was such a preponder- 
ance of Allied navy, that most of our stronger units were kept on this side 
of the Atlantic. One reason for this was the shortage of cargo tonnage 
which made the problem of supply for great ships across the ocean important. 
These are facts of history. Their significance is known to those who know 
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that life is merely a process of change and history merely an explanation of 
that change. Armies and navies are justified and are justifying themselves 
more and more by services other than mere offense and defense. When in 
the process of change their purposes become spent, they will fall of their own 
weight. Of course few are willing to wait for the processes of history, and 
happily this is so, but the gods give to but a very few the blessing of making 
great history. Generally history makes the great man. 

It is, then, to the realm of the idea that we must turn to find encourage- 
ment. In our changing attitudes we shall find them justified as they have 
been justified in the past by our building concepts for political, social, eco- 
nomic and national action upon accepted theories concerning physical law. 
In illustrating this point I shall not take you back to the ancient world. 
I shall stay in modern times. In the days when Newton’s theory dominated 
thought about the physical world, political and national well being, we as- 
sumed, rested upon the theory of balance. Our Constitution reflects New- 
ton. Our liberty was to be maintained on a balanced power in government. 
It was assumed that the forces in government were in constant opposition. 
The laws relating to the push and the pull in nature were transplanted and 
thought of as being fundamental, and they actually did dominate man in his 
thoughts about himself and other men. 

When the Darwinian theory became the controlling thought, men be- 
held themselves and judged mankind a growing organism, or they saw man 
himself as an evolving animal. From this observation came the theory of 
change which brought about the acceptance of war on the basis of the sur- 
vival of the fittest, or which supported the concept of peace on the basis of 
coéperation and mutual aid. The Darwinian theory lent itself to two op- 
posing attitudes, one that we win by combat, the other that we go forward by 
mutual endeavor. 

Today, very much more than anyone is conscious of it, we find our gov- 
erning concepts based upon ideas which always reflect a relative association. 
Our fundamental thought is probably based on Einstein. We are faced with 
a present deduction that all things are relative and that the absolute is gone. 
Sovereignty is a relative proposition. National independence of action, like 
the freedom of the individual, has varying bounds and restraints. Perfec- 
tion will be attainable but never attained. This brings us of course to the 
human social philosophy of the relative good—not the highest good as an ab- 
solute, but the best good as an objective. There is some hope for a better 
world if we can bring about the universal acceptance of these attitudes for 
both men and nations. 

We must break down the absolutes if good will is to reign in the earth. 
An absolute in an international clash justifies us in killing a man because he is 
a Frenchman, or because he is an Italian, or because he is an Englishman! 
That is an indictment of civilized thinking, and properly such reasoning is 
being tempered by a changing attitude. Still we are in the midst of a strug- 
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gle to overcome this thought. Just as we had assumed that the great victory 
for individual man had been won when the law of citizenship was made to 
rest on place of birth rather than upon the fact of blood, we find a great State 
reverting to the blood notion. This, though, in an international sense is that 
State’s way of handling the problem of a minority. This reference may 
thoughtlessly cause us to assume that the world as a whole is slipping back, 
but individual man who finds himself a member of a minority group can 
count mighty gains for his class in the last thirty years. Before the World 
War in Europe there were 40,000,000 people who were counted among the 
minorities—today there are but 10,000,000. Present day Russia’s treat- 
ment of her minority groups is such a striking contrast to the old Russia’s 
method that this problem of world-wide significance may find its solution in 
that land. If it should, what an epochal change we have witnessed without 
being conscious of it. 

I count as the outstanding gain of the past thirty years the Statute of 
Westminster adopted in 1931. The British Commonwealth of Nations came 
into existence as a result of the World War, for that war and its peace brought 
to an end the legal structure of the British Empire. Once again history 
calls our attention to the irony of crooked thinking. When the parts of the 
British Empire were given separate seats in the Assembly of the League, the 
overly wise and overly cautious observers of our own land overlooked the real 
importance of that act. They presumed British selfishness and the stacking 
of the League Assembly with British votes. This was not so, as the Statute 
of Westminster proves. The arrangement was, in fact, the recognition of the 
principle of independence. Since 1931 an act of the Canadian Parliament is 
final. There is no appeal to the British Parliament, and there is no vetoing 
of an act by the British Parliament. Read the law: 


No law and no provision of any law made after the commencement 
of this Act by the Parliament of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law of England, or to the 
provisions of any existing or future Act of Parliament of the United 
Kingdom or to any order, rule or regulation made under any such Act, 
and the powers of the Parliament of the Dominion shall include the 
power to repeal or amend any such Act, order, rule or regulation in so 
far as the same is part of the law of the Dominion. 


That is a changed attitude. The idea as expressed now was not original 
with the British Government of 1931. Itis old thought. It was developed 
out of American experience and first suggested to England in 1775 when our 
American fathers just one year before they adopted our Declaration of Inde- 
pendence offered the theory to the British Crown in what is known in our his- 
tory as the Olive Branch Petition. Under the Statute of Westminster a 
Dominion becomes a self-governing State, in Canada’s case a republic, to all 
intents and purposes. 

It is not for us here tonight to make the world over, but the stage is set 
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for a mighty change in outlook—a new attitude which will result in a new re- 
lationship—and it has all been done by the most peaceful of processes and 
the highest law of the British Commonwealth of Nations and the Congress of 
the United States. Let us review what has taken place step by step. First 
England speaks to Canada thus: ‘“‘That which your Parliament decides shall 
be unquestioned by us.”” What latitude for changed attitudes and new rela- 
tionships! Secondly Congress speaks: ““‘When an American Republic finds 
itself at war with a non-American State, our neutrality law shall not apply.” 
Is that a changed attitude? No, say many, that is as old as our Monroe 
Doctrine. But that is hardly true, for our Monroe Doctrine is of our own 
making while the provision in our Neutrality Act is America’s response to 
the spirit of a similar act initiated by certain Latin American States during 
the late war. At the council table of the Pan American Union there has al- 
ways been a vacant chair—a thoughtful reservation made for Canada. The 
stage is properly set today in law and attitude for that seat to be taken. All 
Americans pray for its fulfillment. It should happen before President 
Roosevelt’s proposed meeting of all the Americas in 1936. 

Canada may now take her seat in the Pan American Union. Under the 
Act of Westminster she may assume the status of an American Republic. 
She has long been a member in that sisterhood of States in spirit, now she 
may become a member in fact. The United States in her new neutrality law 
gave to Pan Americanism and the Monroe Doctrine new meanings. Neigh- 
borliness reflecting mutuality presages the sisterhood of American Republics. 

The Monroe Doctrine, whether considered as an altruistic expression, a 
defensive measure, a reciprocal relationship or a regional understanding, is 
still of our making and depends upon us for its perpetuation. It was never a 
static proposition and it never will be, but the suggested concept of allowing 
it to evolve into the sisterhood of American Republics and making it just 
that, gives it an all-American ideal in very fact. With this changed attitude 
the responsibility for its maintenance no longer rests upon us, it rests upon 
the whole of North and South America. A union of spirit, a union of hope, a 
union of aspiration. A dream of a Bolivar come true! A dream even better 
than Bolivar’s, for Bolivar thought in terms of a political unity. To us that 
thought seems and is an anachronism, for we know today a better and a 
surer unity. It is the bond of the spirit, a bond of mutual endeavor, a bond 
of mutual helpfulness. I shall leave this thought by reference to our ancient 
story, shall we live on our neighbors or shall we live with our neighbors? 
There is a greater chance today that we will choose the latter than we would 
have done thirty years ago. 

Are we dreaming idle dreams when we speak of a new world built on self- 
control and self-restraint? The motto of the new Monroe Doctrine and the 
new Pan American Union, if I have caught its spirit, is “In unity there is 
strength, but only in self-control is there unity.”” After thirty years some 
dreams seem to be coming true! 
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The last thirty years have given the world many an international insti- 
tution. The outstanding ones are the Council and the Assembly of the 
League, the Permanent Court of Arbitration, the Permanent Court of Inter- 
national Justice and the International Labor Organization. These institu- 
tions are not static. If we view them even during their short lives we dis- 
cover substantial growth. If we get too close we may become discouraged, 
because they are very human. In purpose these institutions are complex. 

Adhering to the theory that history is a process of change, the first stage 
of the League’s evolution represented a combination of capitalistic nations 
against a revolutionary Russia. That stage passed with Russia’s entrance 
into the League, and with its passing an entirely new approach to world out- 
look should have followed. In the Pacific, Russia, although an outstanding 
Pacific Power, was not a party to the Washington Conference and its treaties, 
this primarily because unconsciously the Washington Conference States ac- 
cepted the League reaction against Russia. Russia’s entrance into the 
League, like our recognition of Russia, gave Russia nothing which she was 
not entitled to, for she merely took a place which the Covenant-makers an- 
ticipated, but with her entrance there was a de facto change. Russia was no 
longer, either consciously or unconsciously, united against. As a naval 
Power she was free to build, while Japan, her nearest neighbor, was bound by 
treaty. This change should have been apparent to all. I, for one, at- 
tempted to make this plain and suggested a consultation of Powers bound by 
our Washington Conference treaties. Not a single editor, and I am sure no 
official, saw my point. Japan had left her place of easy access to the ear of 
the world when she withdrew from the League. In the matter of China’s 
territorial integrity, Russia again was not bound, although by her own acts 
she recognized the spirit of the Nine Power Pact and later assumed the gen- 
eral League obligations. Thus the Five Power Treaties both needed revision 
and expansion. But no nation made the suggestion. In Europe sweeping 
changes brought like results. Changes like these were anticipated by the 
League framers. Article 19, if properly used, would keep the League a living 
organism, and that is what it must be if it is toserve long. Even a rigid con- 
stitution must not be a static document. Change is life’s first fact. A 
peaceful process, a new idea, a changed stage for action with new relation- 
ships should attract the attention of governments quite as readily as do 
marching feet. Until the world learns this hardest of all social and political 
rules there will not be prosperity at home or peace abroad. 

The world organization is faced with three conflicts which must be set- 
tled before the League can become stable: 

First: The conflicts growing out of the relation between the League and 
the treaty of which the League Covenant is a part. One of the chief duties 
of the League is to aid in the enforcement of treaty provisions. If a treaty 
provision is unjust and the League attempts to perpetuate the injustice, the 
League cannot but fail. Such failures are due to the original injustice. 
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We may illustrate this by our own experience with the treaty. History will 
record the fact that our country accepted all the harsh, warlike elements of 
the Treaty of Versailles and dodged responsibility for constructive elements 
leading to world organization for peaceful process, but it also stands to the 
glory of our country that we have never attempted to enforce our rights un- 
der the treaty. Had we attempted to enforce all our rights or all of Ger- 
many’s promises under the treaty, our armies would be still in the Rhineland. 
Has America failed because we did not see that the treaty was respected? 
The League has done quite as well as we have on that score. Has America 
failed because the Dawes Plan and the Young Plan are not working and we 
are not succeeding in collecting our debts? America has condemned by 
legal and governmental action the war between Italy and Ethiopia, but the 
war has gone on. It would be as logical to condemn us as to condemn the 
League for what is happening. The problem is not easy. I do not blame 
anyone, but I do blame the useless loss of life and property, the useless misery 
when these are measured by the accomplishments. It is not the method of 
international control that is at fault, it is the wrong-doer among the nations. 
If war is a crime, it should be treated as a crime is treated; if it is a disease, it 
should be treated as a disease; if it is a thing of glorious honor, let us recog- 
nize it as such, repent of the fact that in a moment of thoughtlessness we 
condemned it, and glorify all that war stands for. 

Secondly: The League idea for maintaining peace in the world is built 
upon the theory of preponderance, that is, that all nations shall unite against 
an erring one. ‘The alliance idea is built upon the balance theory. The two 
are in conflict. They do not and will not work together. I need not say 
more. My point is proved by the facts of today. 

Thirdly: The great conflict which must be solved is whether the general 
theory or the particular right shall prevail. This problem has been our own. 
Even in our Federal Government we have not yet solved it. There is no 
way in the United States for the Federal Government to force a State against 
its will without creating civil war. Therefore, in the policies of world organ- 
ization there will be no way of coercing a State against its will short of the use 
of war. If war is resorted to for the purpose of stopping war, war is in- 
creased, not diminished. It is on the acceptance of this political fact that I 
would suggest that we proceed. As long as the parts of world organization 
are sovereign entities, we must build on them and not upon the general idea. 
I can illustrate this by pointing out the primary reason why our naval con- 
ferences have not attained a more lasting success. We have attempted to 
approach the naval question in a general way by reducing tonnage, or the 
caliber of guns, or the number of guns or the instrument of destruction. 
That is definitely the wrong approach because it invites substitution and 
causes the individual nation to attempt to gain advantage within the agree- 
ment. For example, if tonnage is reduced in an attempt to control size, a 
nation may build larger ships by reducing the armour weight. 
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There is only one rule that I know that can be successful in international 
relations and that is that no nation asks another to do that which it itself 
would not do. Knowing this, why should we not attempt to make govern- 
ments justify their own policies and their own defensive needs in the presence 
of other governments instead of attempting to curb one another. A Navy 
Department can justify its need to its own Parliament or Congress, but 
never does it speak frankly when it talks to the outside world. Take our 
own case for example. If we have an idea that we must fight the combined 
strength of all the fleets in the world in either the Pacific or the Atlantic, let 
us figure out how many ships, how many men, and how many airplanes it 
would take to do the job, then go into a conference and say that we need this 
minimum. It would be very much harder to justify an absurd national 
policy if nations were made to speak the truth and tell their fears; and when 
I say “‘to make governments tell the truth” I trust that no one will quote me 
as saying that governments maliciously lie. I would, however, like to know 
for my own satisfaction just exactly what America herself thinks should be 
her national policy in regard to defense. If all nations expressed themselves 
openly and asserted their real fears, the cure could be attempted. Until this 
is done, there will not be success in armament or naval conferences. 

What are the significant facts that are of interest to the American So- 
ciety of International Law which are noticeable in 1936, but which were 
hardly dreamed of in 1906? In 1907 I ran across a Japanese prophecy. It 
was a very old one. It said that when men should fly like birds, ten kings 
would go to war. As men have learned to fly, war has assumed a wider 
concern. I did not dream that I should see that prophecy fulfilled. If the 
prophecy had read, ‘“‘when men fly, fifty nations will consult together in 
one place,’ I would not have believed that. In the last thirty years we have 
seen nations willing to leave to third parties the settlement of their differ- 
ences. We have seen a complete reversal of fundamental theories in regard 
to national expansion. We have seen small nations justified especially in 
the minds of their own people when great nations through fallacious theories 
have brought misery to their own. “The white man’s burden,” “dollar 
diplomacy,” and the pronouncement that ‘wherever an American dollar is 
invested, there should be an American battleship to defend it,’’ are no longer 
uttered by the tongues of statesmen. “Spread eagleism” has ceased to be 
universal. America has reversed herself by stressing duties instead of rights 
in her neutrality policy. The mandate system has been tried and has worked 
as well in international law as the trustee system has worked in civil law. 
Neither can be cures for the advantage taker, the corrupt judge or the dis- 
honest guardian. We have given the Philippines their independence. The 
futility of war and the fallacy of conquest have been proved. 

In 1906 we used to say tempus fugit. Today we say “time marches on,”’ 
and there is a difference in the thought behind those two expressions. More 
men come and go throughout the earth than ever before. The theory of 
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the right to war has at least been tempered. Still there is much to be done. 
It is only through institutional growth that men go forward. It is not, 
though, the institutions themselves that count, but the fundamental theories 
on which those institutions rest. It is in these theories that I rest my hope. 
Let us put law where law has not been before. 

As Shakespeare gives to the devil the right to quote scripture for his own 
purpose, I have taken liberties with the thoughts of many and used those 
thoughts for my own purpose tonight. In closing I choose one more. I 
have used it much of late, for to me it furnishes the key to the success or the 
failure of present day international endeavor. In giving you this key I shall 
expand the ideas of the Greek Sophocles and cause Antigone to say, “‘It is 
easy to unite for evil, for war, or for hate, but it is hard to unite for love, for 
peace or liberty.”” Knowing, then, that the problem is a difficult one, where 
in the last thirty years have we room for discouragement? ll institutions 
which men use today may fail, but the ideas behind them are here to stay. 
Nations having learned to talk together in one place, and States having 
shown a willingness to leave the settlement of their differences to third 
parties, the world now awaits a leader to breathe the soul of life into these 
great ideas that the dreams of the prophets may come true and the plans of 
the wise be not frustrated! 


The Toastmaster. We express our sincere appreciation to those who 
have spoken to us this evening. 

The Thirtieth Annual Meeting of the American Society of International 
Law is adjourned. 
(Adjourned at 11:25 o’clock p. m.) 





MINUTES OF THE EXECUTIVE COUNCIL 
Thursday, April 23, 1936 


The Executive Council of the American Society of International Law 
met on Thursday, April 23, 1936, at three o’clock p. m., at No. 700 Jackson 
Place, N. W., Washington, D.C. The meeting was called to order by the 
CHAIRMAN, Mr. CHarLtes Henry Butter. Upon roll call the following 
members were present: 


ELEANOR WYLLyYs ALLEN GreEN H. HackwortH 

Epwin M. BorcHarp CHARLES E. MARTIN 

HERBERT W. Bricas CLARENCE E. MARTIN 
CHARLES Henry Butuer, Chairman Frep K. NIELSEN 

FRrANcis DEAK ELLeryY C. STOWELL 

JOHN DICKINSON Exusert D. THomas 

FREDERICK S. DUNN AmryY VANDENBOSCH 

Gerorce A. Finca, Secretary GEORGE GRAFTON WILSON 
RicHarD W. FLouRNOY Lester H. Wootsey, Treasurer 
JamMEs W. GARNER Quincy WRIGHT 


CyrriL WYNNE 


Communications of regret were presented from Bresste C. RANDOLPH, 
CHANDLER P. ANDERSON, FREDERIC R. CouprertT, MAnuEy O. Hupson, 
Puiuir C. Jessup, ARTHUR K. KuHN, JoHN Bassett Moore, Jackson H. 
RALsTon, JEssE 8. REEvEs, JAMES Brown Scott, and THomas R. WHITE. 

The members of the Council rose in respectful memory of Honorable 
Grorce W. WickKEersHaAM and Colonel GrorGE T. WEITZEL, who died during 
the past year, and the Secretary was instructed to insert an appropriate 
minute in regard to them in the records of the Society. (This minute ap- 
pears in the Proceedings of the Society, Saturday morning, April 25, supra, 
p. 178.) 

The notice of the meeting was read by the Secretary, who also sub- 
mitted the Minutes of the Executive Council of April 25 and 27, 1935, as 
printed in the Proceedings of the Society for that year. Upon motion duly 
made and seconded, the minutes were approved as printed. The SECRETARY 
also submitted the minutes of the Executive Committee of March 23, 1936, 
which were read and approved. The Secretary submitted the following 
report on the membership of the Society since the last annual meeting: 


Membership at date of last report, April 25, 1935: 
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New members since last report: 
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Losses of membership since last report: 
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Transferred from annual to honorary list.................. 0-008 1 
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received, approved and ordered to be filed. 


ing the preceding year, which was examined and ordered to be filed. 


subscriptions since the last annual meeting: 
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The report upon the finances of the Society for the year ended Decem- 
ber 31, 1935, was submitted by the TREAsuRER, who made an oral explana- 
tion of its contents. The TREASURER also submitted a report by F. W. 
Lafrentz & Co. upon their audit of the Society’s accounts for the same period, 
which was read and approved. The report of the TREASURER was thereupon 


The Eprtor-1n-Cuier of the American Journal of International Law 
laid before the Council the four numbers of the Journal published during the 
preceding year, as well as the Supplements containing the projects of the 
Harvard Research in International Law on the subjects of Extradition, Juris- 
diction with Respect to Crime, and the Law of Treaties. He aso presented 
a written report upon the work of each member of the Board of Editors dur- 


The Manaaine Epitor of the Journal made the following report upon 


1,171 


He laid before the Council copy of an advertising circular which had 
been sent to 1,000 libraries and from which some of the new subscriptions 


had been obtained. 


* Transferred from annual membership. 








{ It is printed herein, infra, p. 230. 
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The Manaaine Eprror reported that the sum of $5,000.00 has been 
approved by the Executive Committee of the Carnegie Endowment for In- 
ternational Peace to be paid to the Society for preparing and publishing a 
second cumulative index to the American Journal of International Law and 
Supplements, and the Proceedings of the American Society of International 
Law. The Manaaine Epiror stated that this sum was not sufficient to 
cover the cost of reprinting the cumulative index published in 1920, and 
after some discussion as to the desirability of reprinting the material in the 
first index, the following resolutions, upon motion of the SecRETARY, were 
unanimously adopted: 


Resolved, That the Executive Council expresses on behalf of the 
American Society of International Law its appreciation of the provision 
of funds by the Carnegie Endowment for International Peace to enable 
the Society to prepare and publish a second cumulative index of the 
American Journal of International Law, the Supplements thereto, and 
the annual Proceedings of the Society; and authorizes the Treasurer to 
receive the said fund and to disburse it for the purposes for which it was 
given upon vouchers approved by the Secretary; 

Resolved further, That the Secretary be and he is hereby authorized, 
to prepare and publish such a cumulative index to cover Volumes 15 to 
30 inclusive, of the Journal, the Supplement and Special Supplements, 
and the Proceedings of the Society from the year 1921 to the year 
1936 inclusive; 

Resolved further, That the second cumulative index when published 
shall be sold to the members of the American Society of International 
Law, to the subscribers to the Journal, and to other purchasers, at a 
price to be fixed by the Editor-in-Chief and Managing Editor of the 
American Journal of International Law, except as to such copies that 
may be requested by the Carnegie Endowment for International Peace 
for distribution by it, which shall be supplied free of charge. 


Mr. Garner, the Chairman of the Committee on the Selection of 
Honorary Members, reported the deaths during the preceding year of two 
honorary members, M. Adatci and Charles Lyon-Caen, and the Council by 
a rising vote expressed its great regret at the loss of these honorary members 
and appreciation of their services in the field of international law. 

Mr. GARNER then reported that his committee had considered several 
suggestions of names for recommendation as honorary members, but had 
finally come to the conclusion that none of the proposed nominees was suffi- 
ciently outstanding in accomplishment in the field of international law to 
justify recommendation by the committee. After discussion the report of 
the committee was approved. 

Mr. STowELL, Chairman of the Committee on Increase of Membership, 
reported that he had sent letters to all members of the Society urging them 
to obtain new members, and that he had received gratifying responses. He 
suggested that the Committee on Membership be authorized to appoint sub- 
committees in various sections of the country to be designated as committees 
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for membership in particular regions, so that it may be practicable for groups 
of members to coéperate in increasing the membership of the Society. The 
recommendation of the Chairman was approved and recommended for adop- 
tion by the Council at its meeting on Saturday morning, April 25, when it 
names the Membership Committee for the ensuing year. 

Owing to illness, Mr. Jessup, the Chairman of the Committee on Annual 
Meeting, was unable to be present. In his absence the Secretary presented 
the program of the thirtieth annual meeting of the Society and called special 
attention to the change in the location of the meeting from the Willard to 
the Carlton Hotel in Washington. 

The Chairman of the Committee on Codification of International Law 
was also absent and the report of that committee was presented by Mr. 
GrorGE GraFrron Witson. Mr. WIson’s report dealt with the work of 
the Harvard Research in International Law, the results of which are pub- 
lished in the Supplements to the American Journal of International Law. 
Mr. WILson stated that funds have been obtained to carry on this research 
work for a fourth period on the subjects of Neutrality, the Recognition of 
States, and Judicial Assistance. On the first subject Professor Philip C. 
Jessup of Columbia University is reporter; on the second, Professor Edwin 
D. Dickinson, Dean of the School of Jurisprudence, University of California, 
is reporter; on the third, Professor James G. Rogers of Yale University is 
reporter. Mr. WILson also stated that Mr. Charles C. Burlingham has 
been elected Chairman of the Advisory Committee of the Harvard Research 
in International Law to succeed Mr. George W. Wickersham, deceased. 

Mr. HERBERT WriGut, Chairman of the Society’s Committee on State 
Department Publications, then made an oral report showing favorable re- 
sults of the efforts to obtain larger appropriations from Congress for these 
publications, and commendable progress in the actual issuance of them. He 
presented copies of a reprint of the hearings before the subcommittee of the 
House Committee on Appropriations containing the statements of the officers 
of the State Department in support of the appropriation, in which the report 
made last year by the Society’s Committee on Publications of the Depart- 
ment of State is reproduced in full. Upon his recommendation, the Execu- 
tive Council authorized the printing in the Proceedings of the Society of the 
Committee’s written report, and recommended that the Committee be 
continued. 

Senator Expert D. THomas and Mr. Georce Grarron WI1son, dele- 
gates of the Society to the American Council of Learned Societies, reported 
that they attended the annual meeting of the Council held in Washington 
January 31-February 1 last, and Mr. Fincu reported that he had attended 
some of the sessions of the Council as alternate, and also the Conference of 
the Secretaries of Constituent Societies held January 30 last. Mr. W1Lson 
reported that the Council had decided to make a small appropriation toward 
the cost of preparing a dictionary of the terms of international law, but there 
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was no action requiring submission to the American Society of International 
Law. 

Miscellaneous business was next in order, and the Secretary presented 
a letter from Mr. James Brown Scott, President of the Society, requesting 
permission to have his presidential address read by title in his absence and 
published in the Proceedings. Upon motion duly made and seconded, the 
Secretary was authorized to comply with Mr. Scott’s request. 

The Secretary suggested that telegrams of greeting be sent to Mr. 
Elihu Root, the Honorary President of the Society, and to Mr. James Brown 
Scott, its President, who is in Brussels attending the meeting of the Institute 
of International Law. The Secretary was authorized to present such tele- 
grams for adoption by the Society at its first session. 

The Secretary then presented a letter from the Honorable Harold L. 
Ickes, Chairman of the American National Committee of the Third World 
Power Conference to be held in Washington, September, 1936, inviting the 
Society to appoint two delegates to attend the said conference. After dis- 
cussion in which the view prevailed that the work of this conference did not 
come within the scope of the Society’s objects, the Secretary was directed to 
decline the invitation with an expression of the Society’s appreciation. 

The Executive Council next considered the number of Honorary Vice 
Presidents to be elected at the present annual meeting of the Society. After 
discussion, the following resolution was adopted: 


Resolved, That pursuant to Article IV, paragraph 1, of the Consti- 
tution the Executive Council hereby fixes the number of Honorary Vice 
Presidents of the Society at fourteen. 


In further pursuance of the same article of the Constitution, the Execu- 
tive Council authorized its Chairman to submit the following list of nominees 
as members of the nominating committee to be elected at the first session of 
the Society: Hersert W. Briccs, RicHarp W. FLourNnoy, CHARLEs E. 
MakrTIN, FrepD K. NIELSEN, CyriL WYNNE. 

This concluded the business of the Executive Council, and, upon motion 
duly made and seconded, an adjournment was taken at 4.35 p. m., to meet in 
the Carlton Hotel on Saturday, April 25, at 12 o’clock noon. 

Geo. A. Finc# 
Secretary 


Approved: 
CHARLES HENRY BUTLER 
Chairman 








MINUTES OF THE EXECUTIVE COUNCIL 
Saturday, April 25, 1936 


Pursuant to the adjournment at its last meeting, the Executive Council 
of the American Society of International Law met in the Carlton Hotel, 
Washington, D. C., on Saturday, April 25, 1936, at 12 o’clock noon. 

The meeting was called to order by the CuarrmMan, Mr. CHARLES 
Henry Butuer. The roll was called by the Srcretary and the following 
members were present: 


ELEANOR WYLLYsS ALLEN GREEN H. HacKkwortTH 
CHARLES Henry Bouter, Chairman EvLery C. STOWELL 
Francis DeAx ELBERT D. THOMAS 
CLYDE EAGLETON AmrRyY VANDENBOSCH 
CHARLES G. FENWICK GEORGE GRAFTON WILSON 
Gerorce A. Finca, Secretary RoBert R. WILSON 
James W. GARNER FRANCIS CoLt DE WOLF 
HERBERT WRIGHT 


The following officers were unanimously elected, the Secretary being 
instructed to cast a single ballot in each case: 


Chairman of the Executive Council: CHARLES HENRY BUTLER 
Secretary: GrorGce A. FincH 
Treasurer: LESTER H. WooLsEY 


The following members were likewise elected to the Executive Com- 
mittee: 


CHARLES HENRY BUTLER, Chairman ez officio CLARENCE E. MARTIN 
CHANDLER P. ANDERSON E.Luery C. STOWELL 

Gerorce A. FINcH, ex officio GEORGE GRAFTON WILSON 
GREEN H. HackwortH Francis Cott DE WOLF 

Man ey O. Hupson Lester H. Woo.sey, ex officio 
Puiuip C. JESSUP HERBERT WRIGHT 


The following members were reélected to the Committee on Selection of 
Honorary Members: 


James W. GARNER, Chairman Frep K. NIELSEN 
Mantey O. Hupson JESSE S. REEVES 


The Committee on Increase of Membership was, upon motion duly 
made and seconded, reconstituted as follows: 
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Euuery C. STowE.L, Chairman 
FANNIE FERN ANDREWS 
Louis B. Bascock 





W. CLayTon CARPENTER 
H. Mitton Cotvin, Secretary 
Epwin D. DickKINson 


CLARENCE E. MartTIN 


The Executive Council authorized the Chairman of the Committee on 


Membership to appoint subcommittees in various sections of the country to 
coéperate in increasing the membership of the Society, as recommended and 
approved at the preceding meeting of the Council. 


After consideration, the Committee on Annual Meeting was, upon vote 


duly taken, appointed as follows: 


EpwIin M. Borcuarp, Chairman 


ELEANOR WYLLYs ALLEN 
Francis DEAK 

JOHN DICKINSON 

CLYDE EAGLETON 
GeorceE A. FINcH 

James W. GARNER 


J. EUGENE HARLEY 
Puiuip C. JEssuP 
CHARLES E. MARTIN 
ParKER T. Moon 
Nicno.as J. SPYKMAN 
JoHN B. WHITTON 
RosBert R. WILsoNn 


The Committee on Codification of International Law was reélected with 


Jesse 8. Reeves, Chairman 
EpwIn M. Borcuarp 
Puitiep MARSHALL BROWN 
Cuares K. Burpick 
CuHaRLEs C. BURLINGHAM 
FREpDERIC R. CouDERT 
WiuuraM C. DENNIS 
Epwin D. Dickinson 
Cares G. FENWICK 
James W. GARNER 


the addition of Messrs. Charles C. Burlingham and Green H. Hackworth, so 
that its membership is constituted as follows: 


GREEN H. HackwortH 
Man tey QO. Hupson 
CHARLES CHENEY HypDE 
Puruip C. JEssuP 

ArtTHouR K. Kuan 

Pitman B. Potter 
JacKSON H. Rauston 
JAMES Brown Scott 
ELLery C. STOWELL 
GrorGE GRAFTON WILSON 


Quincy WRIGHT 


Pursuant to the action of the Society taken on the same day, the mem- 


HERBERT Wricat, Chairman 


CHANDLER P. ANDERSON 
KENNETH W. COLEGROVE 


bership of the Committee on State Department Publications was continued 
as follows: 


WituraM C. DENNIS 
Puiuip C. Jessup 
STANLEY P. SmitH 


CHARLES WARREN 


As delegate and alternate to the American Council of Learned Societies 
Mr. GEorGE GRAFTON WILSON and Mr. Grorcs A. FIncH were respectively, 
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upon motion duly made and seconded, reappointed for the four-year term 
ending in 1940. 

The Secretary called attention to the fact that some members now 
serving upon the Council and committees of the Society had become delin- 
quent in the payment of their dues and were subject to be dropped from the 
rolls of membership in accordance with the regulations of the Society govern- 
ing the matter. After discussion the following resolution was adopted on 
this subject: 


Resolved, That any vacancies which may occur in the Executive 
Council or in the committees of the Society due to declination or in- 
ability to serve, or to loss of membership in the Society, be referred to 
the Executive Committee with power to fill the said vacancies. 


The Epiror-1n-Cuier of the American Journal of International Law 
submitted a written report showing the work of each member of the Board of 
Editors since the last annual meeting of the Society. After considering this 
report the Executive Council unanimously reélected the Board of Editors 
of the Journal as follows: 


GEORGE GRAFTON WILSON, Editor-in-Chief Manutrey O. Hupson 
GeorcE A. Fincu, Managing Editor CHARLES CHENEY HyDE 
CHANDLER P, ANDERSON Puiip C. JEssuP 
Epwin M. BorcHarD Artuur K. KuuNn 
PuHILip MARSHALL BROWN JESSE S. REEVES 
Epwin D. DickKINsoNn ELLERY C. STOWELL 
CHARLES G. FENWICK LrestTER H. WooLsEy 
JaMEs W. GARNER Quincy WRIGHT 


There being no further business, the Executive Council adjourned at 
12.50 o’clock p. m. sine die. 


Gero. A. Fincu 
Secretary 
Approved: 
CuaRLES HENRY BUTLER 
Chairman 








MINUTES OF THE EXECUTIVE COMMITTEE 
November 24, 1934 


By direction of the Chairman, the Executive Committee of the Ameri- 
can Society of International Law met on Saturday, November 24, 1934, at 
10 o’clock a. m. at No. 700 Jackson Place, N. W., Washington, D. C. 

The meeting was called to order by Mr. Cuartes Henry Butter, 
Chairman. Upon roll call by the Secretary the following members were 
present: 


CHANDLER P. ANDERSON Freperic D. McKENNEY 
CHARLES HENRY BUTLER, Chairman James Brown Scorr 

Gerorce A. Finca, Secretary GrorGce T. WEITZEL 

GrReEEN H. Hackwortu Lester H. Woo.sey, Treasurer 


Letters of regret were presented from Professor MANLEY O. Hupson 
and Mr. CiarENcE E. Martin. 

The Secretary read the notice of the meeting. 

He presented a letter of November 7, 1934, from the Department of 
State to the President of the Society requesting it to designate a member to 
serve on an advisory committee to coéperate with the members of the Ameri- 
can Section of the International Technical Committee of Aérial Legal 
Experts. Accompanying the Department’s letter was an outline of work of 
the International Technical Committee, and the Department’s letter stated 
that the members of the Advisory Committee would be asked to serve with- 
out compensation. After consideration of the names of several members of 
the Society who might be designated to serve on the Advisory Committee 
referred to in the Department’s letter, the PRESIDENT was authorized to 
invite Mr. Blewett Lee to serve on the said Advisory Committee, it being 
understood that the designation would not involve the Society in any finan- 
cial or other responsibility. 

The SecrRETARY next presented an assessment of $10.00 made against 
the Society by the Code Authority for the Periodical Publishing and Printing 
Industry. He stated that the Society had taken no part in the formulation 
of this Code, had not signed it, and had received no benefits whatever under 
it, but on the other hand, the publishers of the Society’s Journal and Pro- 
ceedings had been obliged to increase their rates for printing these publica- 
tions to comply with the provisions of the Code and that this increase is 
costing the Society between $300 and $400 additional each year. In view of 
these circumstances the Secretary stated that he had consulted with the 
Treasurer and the President of the Society and it seemed advisable to submit 
to the Executive Committee the question of the payment of this assessment, 
as such action might involve the making of other demands by the Code 
Authority upon the Society which might seriously interfere with its ability 
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to continue its work as it has been conducted since its organization in 1906. 
After discussion, the assessment of the Code Authority was referred for con- 
sideration, with power to act, to a committee composed of the PRESIDENT 
and Secretary of the Society and Mr. Frepreric D. McKENNEY. 

The Secretary then submitted a proposal to send advertising circulars 
to the members of the American Bar Association calling attention to the 
supplements to be issued with the Journal in 1935 containing the draft 
conventions with accompanying comments of the Harvard Research in 
International Law on the subjects of Extradition, Treaties, and Jurisdiction 
to Punish for Crime. The Secretary submitted a proof of the proposed 
circular and stated that copies could be sent to the 28,000 members of the 
American Bar Association at a cost of $150 or $200. After consideration the 
following resolution was adopted: 

Resolved, That the Secretary be and is hereby authorized to incur 
an expense of not exceeding $200 for advertising the Journal and Sup- 
plement among the members of the American Bar Association. 

Mr. Woo .sey, the Treasurer, referred to the resolution adopted by the 
Executive Council on April 28, 1934, in regard to the memoranda concerning 
the securities of the Society to be made at the time of each transaction, and 
he suggested that the procedure might be simplified by omitting the require- 
ment that such memoranda be made in quadruplicate. He thought that one 
copy of such memoranda duly signed by the officers of the Society as required 
by the aforesaid resolution, and left in the Society’s safe-deposit box, would 
be a sufficient protection. 

Upon due deliberation it was decided to amend the resolution of April 
28, 1934, as requested by the Treasurer, and the following resolution was 
adopted: 

Resolved, That the second paragraph of the resolution adopted by 
the Executive Council on April 28, 1934, concerning memoranda to be 
prepared and signed covering transactions in the Society’s securities be, 
and the same is hereby amended to read as follows: 

‘One copy of said list so signed shall be left with said valuables in said 
box or safe and one shall remain with each of the persons signing same, 
and thereafter, upon access being had to said safe-deposit box a memo- 
randum, dated and setting forth in detail all action taken, shall be pre- 
pared and signed by each of the entrants and left in said box, and a copy 
thereof shall be delivered to the Treasurer if he be not one of such 
entrants.” 

There being no further business, the Executive Committee at 11.15 
o’clock a. m. adjourned sine die. 

Geo. A. Finca 
Secretary 
Approved: 
CHARLES HENRY BUTLER 
Chairman 





MINUTES OF THE EXECUTIVE COMMITTEE 
Monday, March 23, 1936 


Pursuant to the call of the CoarrMan, the Executive Committee of the 
American Society of International Law met on Monday, March 23, 1936, 
at ten o’clock a. m., at No. 700 Jackson Place, N. W., Washington, D. C. 

The CHarrMaNn of the Executive Committee, Mr. Coartes Henry 
Butter, presided. Upon roll call by the Secretary, the following members 
were present: 


CuHaRLEs Henry Butter, Chairman Green H. HackwortH 
CHANDLER P. ANDERSON Freperic D. McKENNEY 
Gerorcs A. Finca, Secretary Lester H. Woo.sey 


Letters of regret were received from Witu1am I. Hutt and GrorGe 
Grarron WILSON. 

The notice of the meeting was read by the Secretary. 

The Secretary informed the Committee that the President of the So- 
ciety would be out of the country in attendance upon the meeting of the 
Institute of International Law at Madrid, Spain, during the period of the 
annual meeting of the Society, April 23-25, next, and that it would be neces- 
sary to select one of the Vice Presidents to preside in the absence of the 
President. He stated that it is desirable to select the presiding officer in 
advance of the meeting so that he would have time to prepare an opening 
address and to have his name and the subject of his address included in the 
printed program of the meeting to be sent to the members of the Society in 
advance. 

Mr. ANDERSON, one of the Vice Presidents of the Society, stated that 
he would be unable to preside because of the state of his health. The Szcre- 
TARY reported that Mr. Manley O. Hudson, another Vice President, is 
spending some months in Europe and will not return before the annual meet- 
ing. The Secretary also reported that Mr. Jesse S. Reeves, another Vice 
President, had expressed his willingness to preside at the meeting. After 
consideration, and upon motion duly made and seconded, it was 

Voted, That the Secretary be directed to convey the invitation of 
the Executive Committee to Mr. Jesse S. Reeves, a Vice President of the 

Society, to preside at the annual meeting. 

Voted further, That in case Professor Reeves cannot preside, the 


Secretary be authorized to invite Professor George Grafton Wilson, an 
Honorary Vice President of the Society. 


The Secretary laid before the Committee a list of the books and 
pamphlets which have accumulated in the office of the Society, aside from 
the Society’s permanent library consisting of bound volumes of journals sent 
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in exchange for the American Journal of International Law. The SrcretTary 
called attention to the minutes of the Executive Council of April 25, 1935, 
in which he reported that these books and pamphlets were of no use to the 
Society and recommended that they be disposed of. The Council on that 
occasion referred the Secretary’s recommendation to the Executive Commit- 
tee with power. After discussion and, upon motion duly made and sec- 
onded, it was 


Voted, That the President and the Secretary of the Society be ap- 
pointed a special committee with power to offer the choice of the books 
and pamphlets referred to, first to the library of the Carnegie Endow- 
ment for International Peace, then to the Library of Congress, and then 
to other libraries in their discretion. 


There being no further business, the Executive Committee adjourned 
sine die at 10.25 o’clock a. m. 
Geo. A. Fincu 
Secretary 
Approved: 
CHARLES HENRY BUTLER 
Chairman 








MINUTES OF THE EXECUTIVE COMMITTEE 
Monday, March 23, 1936 


Pursuant to the call of the CoarrMan, the Executive Committee of the 
American Society of International Law met on Monday, March 23, 1936, 
at ten o’clock a. m., at No. 700 Jackson Place, N. W., Washington, D. C. 

The CHarrMAN of the Executive Committee, Mr. Coartes HENRY 
ButT.eEr, presided. Upon roll call by the Secretary, the following members 
were present: 


CHARLES Henry BuTLeER, Chairman Green H. Hackwortu 
CHANDLER P. ANDERSON FrEDERIC D. MCKENNEY 
GeorcE A. Fincu, Secretary Lester H. WooLsey 


Letters of regret were received from Witu1am I. Hutt and GrorGEe 
GraFTon WILSON. 

The notice of the meeting was read by the Secretary. 

The Secretary informed the Committee that the President of the So- 
ciety would be out of the country in attendance upon the meeting of the 
Institute of International Law at Madrid, Spain, during the period of the 
annual meeting of the Society, April 23-25, next, and that it would be neces- 
sary to select one of the Vice Presidents to preside in the absence of the 
President. He stated that it is desirable to select the presiding officer in 
advance of the meeting so that he would have time to prepare an opening 
address and to have his name and the subject of his address included in the 
printed program of the meeting to be sent to the members of the Society in 
advance. 

Mr. ANDERSON, one of the Vice Presidents of the Society, stated that 
he would be unable to preside because of the state of his health. The Szecre- 
TARY reported that Mr. Manley O. Hudson, another Vice President, is 
spending some months in Europe and will not return before the annual meet- 
ing. The Secretary also reported that Mr. Jesse S. Reeves, another Vice 
President, had expressed his willingness to preside at the meeting. After 
consideration, and upon motion duly made and seconded, it was 

Voted, That the Secretary be directed to convey the invitation of 
the Executive Committee to Mr. Jesse S. Reeves, a Vice President of the 

Society, to preside at the annual meeting. 

Voted further, That in case Professor Reeves cannot preside, the 


Secretary be authorized to invite Professor George Grafton Wilson, an 
Honorary Vice President of the Society. 


The Secretary laid before the Committee a list of the books and 
pamphlets which have accumulated in the office of the Society, aside from 
the Society’s permanent library consisting of bound volumes of journals sent 
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in exchange for the American Journal of International Law. The Secretary 
called attention to the minutes of the Executive Council of April 25, 1935, 
in which he reported that these books and pamphlets were of no use to the 
Society and recommended that they be disposed of. The Council on that 
occasion referred the Secretary’s recommendation to the Executive Commit- 
tee with power. After discussion and, upon motion duly made and sec- 
onded, it was 


Voted, That the President and the Secretary of the Society be ap- 
pointed a special committee with power to offer the choice of the books 
and pamphlets referred to, first to the library of the Carnegie Endow- 
ment for International Peace, then to the Library of Congress, and then 
to other libraries in their discretion. 


There being no further business, the Executive Committee adjourned 
sine die at 10.25 o’clock a. m. 
Geo. A. Fincu 
Secretary 
Approved: 
CHARLES HENRY BUTLER 
Chairman 





TREASURER’S REPORT 
January 1 to December 31, 1935 


INVESTMENT ACCOUNT 
On HAND January 1, 1935: 
Cash on deposit with American Security and Trust Co.... $ 384.90 








$6,000 Cuban Northern Railways, 514s (cost price) ...... 5,914.58 
$1,000 Argentine Government, 514s (cost price)......... 972.90 
$2,000 Australian, 414s (cost price).................... 1,853.75 
$ 500 Associated Gas and Electric 5’s (cost price). ...... 457.01 
$ 500 Illinois Power and Light Corp. 5’s (cost price) .... 480.28 
SRSA ae eee ee we ae $10,063. 42 
DISBURSE- 
RECEIPTS MENTS 
TRANSACTIONS DURING THE YEAR 1935: 
Jan. 1. Cash on hand at American Security & Trust Co. $ 384.90 
Apr. 1. Interest on American Security & Trust Co. de- 
WAR bee arr eee naa 3.95 
Apr. 5. Interest on American Security & Trust Co. de- 
posit put in Business Account.............. $ 3.95 
June 18. Life membership—Prof. W. L. Godshall....... 100.00 
Oct. 1. Interest on American Security & Trust Co. de- 
NN oe. ccs wo iig oie a wckande eae ee atone enti 5.37 
Oct. 3. Interest on American Security & Trust Co. de- 
posit put in Business Account.............. 5.37 
Dec. 27. Life membership—Miss Bessie C. Randolph... . 100.00 
aS Rca ss arg te eins Sie ale Sicha oe 6 $ 594.22 $ 9.32 
9.32 
Jan. 1, 1936. Cash on deposit with American Security & 
I esol Srctta ae car gatde waa $ 584.90 
BUSINESS ACCOUNT 
RECEIPTS 
January 1, 1935. Cash on hand: 
American Security & Trust Company.................... 00.0 ce ceee $ 33.08 
I alae ca ltiero dha wa <aiaainieaiene bese ean aha arana Geiealnldea dards 10.00 
$ 43.08 
Membership dues: 
PL aiiaraks ccaclos ave tawewneseasioantecs $ 92.00 
DE Gl Wi sEniat ce wked. i ae OR aeRe Mee wees 4,504.02 
tee See aed vcinlg'e Siete oie wae Se aanewelns 131.75 
MINS Sarai e nee hee eavadinntres 5.00 


$ 4,732.77 

















Subscriptions: 


eae wis a. victors Gatto ewentoncee ea meri $2,031.75 

METS atric cy ous to panacea epee ote 2,551.75 

Subscriptions in advance.................. 22.90 
NIN 5 o-. Siatiale 2a ew ose eae aceon one 
Proceedings sold: 

gy ikcasiend teeth ncesseantean ates $ 33.90 

5 ao cnécciegcnacew.c aires wrolvacce ements 772.30 

PN Soi oe aretracaa hare awtea ngek eee aes 204.05 


ME ox tecifareeavcn a/c 4vaignn: Giact, vias diane aenteateaeS $ 189.11 
I 55. 5 cess anrtoia ceqccasicakaeaeontee 52.30 
PUNE IIR «5 «oso. 9: 0.0 one Krein WERE SEN a SE 
RU oo Sara eine ese ad. as cob Mie nein Sne Soe HIN eee 
Binding Journals for members... ......... sc ccccesecsccccees 
Interest on securities: 
Cuban Northern Railways, 514s............ $ 330.00 
Argentine Government, 514s............... 55.00 
None gente is ccleveis Bawelanie 90.00 
Associated Gas & Electric 5’s.............. 25.00 
Illinois Power & Light Corp. 5s............ 25.00 


Interest on deposit in American Security & Trust Co......... 
GI PING BRIO 6 5. 0.5 n sé cin sinc ceeewceeveciceseessis 
Extra off-prints paid for . i Bctenccrae tens 
Carnegie Endowment fund for free subscriptions . ALE ee 
Carnegie Endowment fund for second cumulative index ...... 
Carnegie Endowment fund for Supplements containing Harvard 
Research draft conventions, with comments.............. 


Cash on hand, Jan. 1, 1935 ($43.08) and total receipts ($18,- 
ge ee ae 


DISBURSEMENTS 
Salaries: 
ee re $2,400.00 
NE soca. ginsiaaasiy's «vulerseaiereas eee 1,020.00 
Assistant to Treasurer... ............sceeeee 480.00 
Journal: 
MIEN 2 ca8 aire bie craadelecenie ate manne $ 164.51 
II oso. ssareied sire ew sian ear ewiaaleeten 3,961.58 
MN a is, Wie aninak rin rain baleen SOI 513.97 
I oo csi! S914 ais sere dui patenioe nena ieee 179.72 


III, wicca nwncsts a buee sa meceinnees 


$4,606.40 
372.97 


1,010.25 


241.41 


788.00 


525.00 
9.32 
22.00 
57.64 
145.00 
1,000.00 


5,000.00 


$ 3,900.00 





$18,549.26 


$18,592.34 


Annual meeting: 


Printing and postage...................... $ 18.17 
NS oc ogee so Cocbeteecee ceeteneees .50 
ES os ag uy saelsd as iudeuderecns 227.50 
INE OO Soe cnudkucciicvereecesteusse 811.55 
$ 1,057.72 
Proceedings: 
IN oc .cc-ces Verein cob seecaseeeees $ 6.94 
I goo ode vo in Sean ee Malema 900.93 
a vc wc o5.40 Solna ed vende dadaweoee 45.11 
oe k vee eka bere de eeeeumecene 102.18 
—— 1,055.16 
Office expenses: 
Stationery and postage.................... $ 422.93 
Telegrams and cables.....................- 2.14 
MIND, 6 eset cccccdiecsesenesiooss 43.23 
EE BM 6 Sn Capicedaee aw ee he cia neds 189.00 
Nn an da om enwans aslo waewaes 26.36 
III. oo cote csedeemevnenseseesen 179.63 
—_——_ 863.29 
Back numbers: 
Copies purchased. ...............0.00 ee eee $ 9.00 
Postage for distribution................... 35.32 
—_ 44.32 
Preparation of second cumulative index.................... 900.00 
Advance purchase of paper for Journal and Proceedings. ....... 753.92 
I GR ee eo acea.dhe nak aeine ceke oo Meanie Lamers 165.16 
Supplements containing Harvard Research draft conventions, 
with comments: 
INT As ies 6 os a aisles sve dameeaceeneons $1,923.85 
BE OE GIGI 6. o.oo. sisi sind cocedicinncpnes 1,799.68 
MIG «SG Guys oss « 6'o/0'0 exnae eins omedaaas 50.00 
SL ee ee ee eT 427.50 
I 6. pico shee sew ocen real since ere meee ees 280.10 
4,481.13 
i ETE EEE COTTE ETE $18,116.69 
SuMMARY 
Total receipts during the year 1935... 2.2.2... eee ce ee ees 
Total disbursements during the year 1935.................. 0.000000 eee 
Credit balance for the year 1935... 2... 0... cece cece ee ee eens 
Beginning balance January 1, 1935 (including cash on hand)................ 
a at eg el lei ay asl elt wliw ino kavslorne im ie 
Balance on deposit in American Security & Trust Co. January 1, 
Ce) ee ene need eee $ 465.65 
I oe aa aaa c eve. pid Nn wo draco ene seuar elena Wing Sieg eatin bie 10.00 
Sal da ata ec'e resi ainn wa cate NEES ORO SS HEC $ 475.65 





$18,549.26 
18,116.69 


$ 432.57 
43.08 
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ASSETS 
Investments: 
$6,000 Cuba Northern Railways, 5)4s (cost price)....... $ 5,914.58 
$1,000 Argentine Government, 5)4s (cost price)......... 972.90 
$2,000 Australian, 414s (cost price).................... 1,853.75 
$ 500 Associated Gas and Electric, 5’s (cost price)....... 457.01 
$ 500 Illinois Power & Light Corp., 5’s (cost price)...... 480.28 
———-_ $ 9,678.52 
Cash: 
American Security & Trust Co. (Investment Account)... $ 584.90 
American Security & Trust Co. (Business Account)... ... 465.65 
ONIN 5 sr5'o cores k acoerece wcities ene pote eee wan eins 10.00 
ee 1,060.55 
Accounts receivable: 
MINN 095.2%. \97514 tcl re ane’ Borate aero oo reneie 225 .00 
Paper paid for in 1935, and not used: 
TE EN 5 hin Bo cere vinrduw duGsedaneeene Gs 24.89 
$10,988.96 
LIABILITIES 
Accounts payable: 
Printing and mailing October Journal.................. $ 1,123.58 
Binding Part III of Supplement—October.............. 420.00 
Printing index, etc. of Supplement—October............ 111.45 
Mailing supplement—October....................0005. 207 .55 
1936 Membership dues paid in 1935.................... 131.75 
1936 Subscription fees paid in 1985.................... 2,551.75 
1936 Proceedings paid for in 19385..................... 204.05 
Balance of Treaty Series, League of Nations Fund....... 120.52 
Balance of allotment for free subscriptions.............. 385 .00 
Balance of allotment for second cumulative index........ 593.73 
Balance of allotment for October Supplement........... 518.87 
6,368 .25 
Excess of assets over liabilities..................... $ 4,620.71 


Lester H. Woo.usEy 
Treasurer 





REPORT OF THE COMMITTEE ON PUBLICATIONS 
OF THE DEPARTMENT OF STATE 


Your Committee, which was constituted at the annual meeting of the 
Society for 1934,1 was continued at the annual meeting of the Society last 
year.2, The Chairman of your Committee continued his activities in the 
manner authorized by the Committee last year, namely, he consulted those 
members of the Committee with whose views he was not already familiar and, 
because it was not practical to assemble them on short notice, he proceeded 
along the lines of their expressed views, calling upon them when necessary 
for advice and assistance. He accordingly kept a close watch on the Depart- 
ment of State estimates for printing and binding for the fiscal year 1936-37 
from their preparation in the Department to their insertion in the Congres- 
sional appropriation bill and enactment into law. It is again a great pleasure 
to report wholehearted codperation and sympathetic consideration through- 
out. 


APPROPRIATIONS 


In the preparation of the estimates to be submitted to the Bureau of the 
Budget and to the Appropriations Committees of the House of Representatives 
and Senate, the Chairman of your Committee was requested by Department 
officials to make suggestions and gladly availed himself of the invitation. 
Various questions of policy were discussed with Secretary of State Cordell 
Hull, Under Secretary of State William Phillips, Assistant Secretary of State 
Wilbur J. Carr, Assistant Secretary of State R. Walton Moore, the Assistant 
to the Secretary and Chief of the Division of Western European Affairs James 
Clement Dunn, the Historical Adviser Dr. Hunter Miller, the chief of the 
Division of Far Eastern Affairs Dr. Stanley K. Hornbeck, the Chief of the 
Division of Research and Publication Dr. Cyril Wynne, and other officials of 
the Department. The Chairman of your Committee has been in constant 
communication with Dr. Wynne, who has been frank and prompt in furnish- 
ing any information requested and sympathetic and appreciative in receiving 
any suggestions offered. 

The original estimates submitted by the Department for 1936-37 called 
for $171,478, an increase of $12,620 over the estimates for last year. The 
Bureau of the Budget lopped off only $17,628, a little over ten per cent of the 
amount requested, but only about half as much as it cut off last year. More- 
over, it should be noted that this reduction figure did not affect the items for 
publications, but was made up of items exclusively for binding documents in 
the Department’s archives and library and printing stationery, forms and 
the like. 

The estimate of $153,850 approved by the Bureau of the Budget was re- 


1 Proceedings of this Society, 28th Meeting (1934), pp. vi, 188 and 215. 
2 Ibid., 29th Meeting (1935), pp. vi. 
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duced by only $3,850 by the House Committee on Appropriations to an even 
$150,000, an increase of $29,000 over the amount appropriated last year. In 
reporting the bill (H. R. 12098) to the House, Representative Thomas S. 
MeMillan, in charge of the bill in its passage through the House of Repre- 
sentatives for Representative William B. Oliver, Chairman of the Subcom- 
mittee of the House Committee on Appropriations, explained: 


The reduction of $3,850 in the printing and binding appropriation is 
effected with the thought that some of the miscellaneous publications of 
the Department that are not absolutely essential may be eliminated or 
some of the publications of the international commissions may be de- 
ferred until a later date.* 


Representative McMillan and the members of the Subcommittee showed 
their great interest and sympathetic appreciation of the Department’s pub- 
lication needs and the figures reported by them to the House give ample 
evidence of their willingness to do everything possible to carry out the reason- 
able program of the Department. It was through the initiative and ability 
of Representative McMillan that the bill passed the House on April 3 without 
the questioning of this item. 

Representative McMillan is to be particularly complimented on the 
completeness of the testimony and the interesting material which he evoked 
from the witnesses. The testimony of Mr. Carr, Dr. Wynne and Dr. Hunter 
Miller was more extensive than last year, and even more effective. Your 
Committee takes pardonable pride in the fact that its Report to this Society 
last year ° has been reprinted in full in the House Hearing this year—the first 
time, it is believed, that such signal recognition has been accorded to the 
efforts of the Society in supporting the publication program of the Depart- 
ment of State. The Chairman of your Committee has written to Representa- 
tive McMillan to thank him for his coédperation in obtaining adequate funds 
for the publications of the Department. 

No testimony was necessary before the Senate Committee on Appropria- 
tions, but the Chairman of your Committee took the precaution of consulting 
Mr. Kennedy F. Rea, Clerk of the Senate Committee, with a view to being 
available if needed. The impeachment proceedings before the Senate de- 
layed action of the bill by that body, but the bill was reported out and passed 
on April 22. Because of Senate amendments in other portions of the bill, it 
was necessary for it to go to conference, but no difficulty is anticipated in its 
ultimate enactment.® 


3 74th Congress, 2d Session, House of Representatives, Report No. 2286, p. 6. 

4Subcommittee of House Committee on Appropriations, Hearing on Department of 
State Appropriation Bill for 1936, pp. 85-95. 

5 Proceedings of this Society, 29th Meeting (1935), pp. 199-209; reprinted in Subcom- 
mittee of House Committee on Appropriations, Hearing on Department of State Appropria- 
tion Bill for 1937, pp. 52-59 (hereafter cited as Hearing). 

6 The bill was reported back from conference, April 30, 1936, in the Senate, and May 2, 
1936, in the House, without amendment in the item mentioned. 
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Last year, Dr. Wynne, in a publication of the Department,’ prophesied 
that the increased appropriation last year might “be taken as an indication 
that Congress is sympathetic toward the Department’s publication program 
and that with the gradual return to normal conditions the printing and bind- 
ing appropriations will be increased.” The following table of the appropria- 
tions for printing and binding for the fiscal years 1930-1937 shows what this 
increase has been: 


SERS e $218,000 NE Bl $185,000 
CST 301,665 TEER? 107,180 
eee 285,000 AES 121,000 
SRE 220,000 eee 150,000 


In appraising the figures in the above table, note should also be made of the 
fact that in recent years they do not include the figures for publishing reports 
and documents concerning international conferences and commissions, as the 
cost of such publications is generally met by separate appropriations and is 
not charged to the Department’s printing and binding funds. 

The upturn in printing and binding appropriations, so accurately pre- 
dicted by Dr. Wynne, has been due, your Committee believes, in no small 
measure to the persistent work of previous Committees of this Society under 
Professor Philip C. Jessup and others—a work which is now beginning to 
bear fruit and renders all the lighter the burden of your present Committee— 
but particularly to the care and accuracy with which the Department 
estimates with their justifications have been prepared and presented by Mr. 
Carr and Dr. Wynne. This is all the more noteworthy, because of the fact 
that, while large cuts were made in many of the 1937 estimates for various 
activities of the Department, no such large cuts were made in the estimates 
or appropriations for printing and binding. The Chairman of your Com- 
mittee has written to Mr. Carr to congratulate him on the able manner in 
which he and his associates presented the publication needs to the Subcom- 
mittee of the House Committee on Appropriations, to which Mr. Carr replied: 


It is a subject in which, as I think you know, Dr. Wynne and I have 
a very deep interest and due to his excellent presentation of the facts I 
believe we owe the favorable action which the Committee was good 
enough to take. Back of it all, of course, is the interest which you, as 
Chairman of the Committee on Publications of the Department of State 
of the American Society of International Law, and your associates, have 
shown and which, I hope, will continue to be manifested until we finish 
our treaty volumes and bring our “Foreign Relations” more nearly up to 
date. I feel convinced that it is important to make these volumes avail- 
able to the public and particularly to the educational institutions and 
libraries of the country. 


Because of the completeness of the testimony before the House Subcom- 
mittee, the Chairman of your Committee suggested that this part of the 


7 Cyril Wynne, Department of State Publications (Publication No. 724), p. 2. 
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Hearing be reprinted as a Department of State publication, so that it might 
be made available to the members of the Society and all other persons inter- 
ested in the publications of the Department. This has been done and appears 
as Status of the Foreign Relations and the Miller Treaty Volumes (Publica- 
tion No. 864). 


MILLER TREATY VOLUMES ® 


In reporting the appropriations bill to the House, Representative 
McMillan stated that “the printing of the treaty volumes and additions to the 
series of volumes on foreign relations of the United States is approved.”® A 
word or two about these two publications will therefore be in order. 

As pointed out last year,!® the problem concerning the first of 
these is in the main one of how fast the distinguished Editor of the 
volumes, Dr. Hunter Miller, can compile and write the comprehen- 
sive editorial notes which have added so much to the utility of the 
volumes. Your Committee is still of the opinion that, considering the 
nature of the publication, Dr. Miller has proceeded with the task before him 
in aremarkably fast manner. The volumes comprise a collection of complete 
and literal copies of the texts, in chronological order according to the date of 
signature, of all treaties and international acts of the United States which are 
or have been in force. The text of each treaty is followed by notes containing 
a veritable store-house of information regarding the treaty, the setting, the 
circumstances incident to its negotiation, its effect with the citation of relevant 
judicial decisions and other data of value to the laweyr and scholar. 

With such painstaking and exact scholarship, it is obvious that the 
volumes can not be published with anything like the speed of an ordinary 
treaty collection. The dates of the publication of Volumes 1-4 were reported 
last year. Volume 5 (Oregon Treaty, 1846-1852) is largely in proof and is 
expected to appear during the present calendar year. Funds were already 
available for the publication of Volume 6 (1853-1859) and, thanks to the able 
presentation of the case to the House Subcommittee by Dr. Miller, funds for 
the publication of Volume 7 (1859-1868) are made available in the 1937 
appropriation bill. If the printing of these volumes, which are in various 
stages of proof or preparation, can proceed with reasonable speed, they should 
be off the press during the fiscal years 1937 and 1938. More than this can not 
reasonably be expected. 

The importance of this definitive treaty collection can scarcely be over- 
estimated. In the Hearing “4 Representative Robert L. Bacon brought out 
the fact that “the treaties of the United States are the supreme law of the 


8 In the preparation of this section, acknowledgment is gratefully made of information 
furnished by Dr. Hunter Miller, Historical Adviser. 
® 74th Congress, 2d Session, House of Representatives, Report No. 2286, p. 6. 
10 Proceedings of this Society, 29th Meeting (1935), pp. 206-207. 
11 Hearing, pp. 66-67. 
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land,” that they “have to be interpreted by the courts just as much as a 
statute” and that “therefore they should be printed and available to lawyers 
and to the courts.” That this definitive treaty collection has something more 
than mere historic value is further evidenced by a statement made by Dr. 
Miller before the House Subcommittee in response to a query of Representa- 
tive McMillan: 

There was a case in 1934 before the Supreme Court. I think from a 
circuit court of appeals in St. Paul. It was a power case along the Pigeon 
River, and it involved the construction of the Webster-Ashburton Treaty 
of 1842. The same matter had been the subject of decision by the courts 
of Canada, including the Supreme Court of Canada, and it reached the 
Supreme Court of the United States. 

After the decision was rendered, I was looking at it and I noted that 
in no brief of counsel nor in any opinion of any court, either in Canada 
or in the United States, had the relevant provision of the Webster-Ash- 
burton Treaty been correctly quoted in respect to punctuation, despite 
the fact that official publications both of the British Government and this 
Governmnt had been used.” 

Although, as Representative McMillan pointed out, the chief argument for 
the publication of these volumes “is the historic and official value of this 
publication to the country, rather than its popularity,” and although, as Dr. 
Miller pointed out, “the demand is necessarily confined to a comparatively 
limited group of people,” the Superintendent of Documents has reported ** the 
following distribution, not including the distribution to libraries, etc., as of 
December 2, 1935: 


Date of Pub. No. Distributed 


Volume 1 (short print). ................64.. 1931 290 
I a icicicasa bk ainsdeon!9:a)'bsk’aanerm era bee <i eae 1931 362 
Son ois 0. 2s igiin'ss ose chtetnrare wae asarern en 1934 180 
TI daira 6 Sina: 6-64, soi gol ere rer erace eae aatw aie 1935 100 


A very important by-product of Dr. Miller’s labors in editing the Treaty 
volumes is a volume of 138 pages, List of Treaties Submitted to the Senate, 
1789-1934 (Publication No. 765), which was issued in the summer of 1935. 
The items of the list of treaties covered by this publication number 928. They 
fall into the six numbered classes given below. The excess of 41 in the total 
given below is accounted for by the fact that various items of the list have at 
one time or another appeared in more than one class. 


Class 1, accepted by the Senate... ........... cece cece eee eees 682 
Class 2, amended by the Senate... ............ceeeeceeeeeeees 173 
Class 3, finally rejected by the Senate..................000000- 15 
Class 4, withdrawn by the President. ...............2.00eeee- 21 
Class 5, not finally acted on by the Senate. .................... 71 
Class 6, transmitted for information only...................+4: 

NES Gg Cacieosnalel dy neti wi nencte nce teeter deuce 969 


12 Hearing, p. 66. 18 Tbid., p. 65. 
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The treaties are listed by dates of signature with cross-references to the 
Treaty Series numbers and the Statutes at Large for such of the treaties as 
went into effect. They are also listed numerically by the Treaty Series num- 
bers. Considerable information is given concerning the treaties, including 
the dates of submission to the Senate, the action taken by the Senate, instances 
of unusual procedure, and the present status of the treaties. There is added 
also a list of the sessions of Congress and special sessions of the Senate, with 
the dates of beginning and adjournment. 

This publication should be a revelation to those who have criticized the 
Senate on the ground that it obstructs the normal negotiation and ratification 
of treaties by the Executive. Dr. Miller’s figures disclose the fact that over 
70 per cent of the treaties submitted to the Senate have been accepted by that 
body without amendment and an additional 18 per cent have been accepted 
by the Senate with amendment, while less than 144 per cent have been 
rejected outright by the Senate and only 7 per cent (including treaties re- 
cently submitted) have not been finally acted on by the Senate. 

Early in 1936 this publication was supplemented by a pamphlet entitled 
List of Treaties Submitted to the Senate, 1935 (Publication No. 817), in which 
the information is brought down to December 31, 1935. It is planned to 
issue a similar supplement at the beginning of each year covering the preced- 
ing calendar year. The period of the calendar year was adopted because of 
its approximate correspondence with the opening of the session of Congress. 


FOREIGN RELATIONS 


The other publication specifically approved by the House Committee on 
Appropriations is the Papers Relating to the Foreign Relations of the United 
States, popularly called by the short title, Foreign Relations. It is not 
necessary to repeat here a description of the character of the contents of those 
volumes. This has been well described by Dr. Wynne in his testimony before 
the House Subcommittee,‘ in the course of which he quotes in full the well- 
known Departmental Order of March 26, 1925. Since the issuance of that 
order, it is believed that the volumes have contained a record that is “sub- 
stantially complete,” but this has necessitated an increase in the number of 
volumes. Whereas formerly they appeared at the rate of one volume per 
year, during the fiscal years 1932, 1933, 1934 and 1935 the Department pub- 
lished eleven volumes, and during the fiscal year 1936 (which is not yet com- 
pleted) already three volumes have appeared: 


Volume Fiscal Year Pub. No. 
a I OIE os os oi aie reeevare- cosine 1932 222 
TOUT WR WAP GDRs Bisons oss ovcc weesnsviecesee 1932 228 
Po Se ee eee 1933 330 
1917 World War Supp. IT, vol. I. ........:022.00000. 1933 388 
1917 World War Supp. Ti, vol. TL. .... .......00cicce ses 1933 389 
EOES Foein Mans, Wok TAG ose dics cccingecesesss 1933 390 


14 Hearing, pp. 47-48, 59-60 and 62. 





Volume Fiscal Year Pub. No. 
1918 World War Supp. I, vol. I.................. 1934 465 
1918 World War Supp. I, vol. IT................. 1934 466 
1918 World War Supp. II....................... 1934 476 
NEES 5 gat ccein ects ecneenclcceradaerens 1935 660 
No co cnc ecccectecwevdvceecceesees 1935 661 
PE Bckicce sce svecct seed dquses ceseteses 1936 809 
I iis site 5.0 513d naa ewieste new ab een 1936 814 
BE PI BE ko ovicevccecctdusiteeencnecemeene 1936 816 


This shows an average of three volumes per year for the last four fiscal 
years, an average which bids fair to increase, judging from the publication 
program for the next fiscal year. Two 1921 volumes will probably be issued 
before the end of the present calendar year. It is planned to issue during the 
fiscal year 1937 also two 1922 volumes and one 1919 Russia Supplement 
volume, provided that the consent of the foreign governments to print their 
respective documents is obtained, as well as two volumes of the Lansing 
Papers described below. It might be noted in passing that, at the suggestion 
of Mr. Bryton Barron, Chief of the Publishing Section of the Division of 
Research and Publication, the lettering on the binding of the three 1920 
volumes, which were issued during the past two months, has been greatly im- 
proved, so that it presents a much more attractive appearance. A special 
word of praise is also due to Dr. Morrison B. Giffen, Chief of the Research 
Section of the Division of Research and Publication, and his associates, for 
maintaining in these volumes the same high standard of historical scholarship 
set by the late Dr. Joseph Fuller, his predecessor in that office. 

Attention was called last year 1° to the criticism in some quarters of the 
fifteen-year gap between the date of the documents and the date of their 
issuance in the Foreign Relations volumes and your Committee, after careful 
investigation, discovered that this was not the fault of the Department of 
State, but that “the real reason for the delay . . . lies in the reluctance of 
certain governments to consent to the publication of their respective docu- 
ments.” Your Committee notes with interest that this is now beginning to be 
more generally recognized. Two views are expressed on this point. For 
instance, the New York Times, on May 3, 1936, in its special correspondence 
from Washington, declared sympathetically that few governments “will be 
willing to agree to the publication of important documents that are less than 
fifteen years old.” On the other hand, an editorial in the Miami Herald, on 
April 13, 1936, entitled “No Publicity,” says: 

This government has attempted to publish state papers after fifteen 
years, but has found the great powers object strenuously on the ground 
that after nearly three decades the subjects treated are too close for 
comfort in their relation to current events. Government is powerless 
under the rules of diplomatic custom which requires permission of a 


foreign government before its communications may be published. . . . 
Pitiless publicity never was, is not now and never will be within the 


18 Proceedings of this Society, 29th Meeting (1935), pp. 201-206. 
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ken of international diplomacy. . . . It is an ideal as elusive as perma- 
nent peace and collective security. But it may be the key to encompass- 
ing these phantom hopes of a war-weary world. 


Any attempt to lessen the gap without reference to the consent of foreign 
governments, your Committee discovered, would result in an incomplete, 
misleading or duplicate record. Your Committee, therefore, repeats these 
conclusions of last year, although it heartily endorses the sentiment expressed 
by Representative McMillan in his report to the House this year: 


The committee does feel, however, that the value of the foreign rela- 
tions volumes would be considerably enhanced if the material contained 
in the different volumes could be released for publication by the govern- 
ments concerned a shorter time after the events transpire. At present 
some 15 years must elapse before the foreign governments will consent to 
the publication of material contained in these foreign relations volumes. 
The committee is hopeful that the Department will continue its efforts to 
convince foreign governments of the value of narrowing the gap between 
the event and its authorized publication.'* 


Your Committee has been assured by Secretary of State Hull that the 
Department will not abate its efforts in this direction, and yet from the cor- 
respondence which the Chairman of your Committee has been privileged to 
inspect confidentially, he is inclined to agree with the conclusion expressed 
by Dr. Wynne before the House Subcommittee, in answer to a question of 
Representative Bacon, namely, that “there is no reason to believe that these 
governments will release for publication the important documents in their 
correspondence which are less than 15 years old.” 1" 

It should not be necessary at this late date to say anything about the 
desirability of the publication of the Foreign Relations volumes. This would 
be “carrying coals to Newcastle,” so far as members of the Society are con- 
cerned. And yet your Committee can not forbear quoting a brief statement 
of Assistant Secretary of State Carr before the House Subcommittee: 


The foreign relations volume is the only regular way by which such 
diplomatic correspondence between this Government and other govern- 
ments as may be revealed from time to time can come to the attention of 
the public and of students of international relations. 

Speaking for myself, I think it is a very important thing, because in 
any democratic form of government, particularly in our own form of 
government, the only way in which the executive can have the support 
of the people in connection with our foreign relations is to have the peo- 
ple informed of what is going on so as to give them an opportunity to 
judge of the wisdom of what is being done or advocated by becoming 
acquainted with our past action in similar cases. The publication of our 
diplomatic correspondence is really the only way that they may find out 
in any systematic manner what their Government has been doing in 
respect to their diplomatic relations.'® 


16 74th Congress, 2d Session, House of Representatives, Report No. 2286, p. 6. 
17 Hearing, p. 61. 18 Tbid., p. 60. 
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As an instance of what the Assistant Secretary probably had in mind, 
attention might be called to the nature of the contents of Volume II for the 
year 1920, which has just been issued. It contains 879 printed pages of 
diplomatic correspondence and other documents of a similar nature dealing 
with the relations between the United States and the following countries: 
Cuba, Dominican Republic, Ecuador, Egypt, Ethiopia, Finland, Germany, 
Great Britain, Greece, Guatemala, Haiti and Honduras. It is apparent from 
this list that a large part of the documents in the volume (343 pages) pertain 
to the regional area of the Caribbean and Central America. Under the head- 
ing “Great Britain” two sections deserve special mention, namely, that on oil 
exploitation in Mesopotamia and Palestine, and that on representations by 
the United States regarding a possible renewal of the Anglo-Japanese Alliance. 

Under the heading “Germany” there are some 343 pages dealing with 
such issues as the occupation of the Rhineland and the intricate problems of 
reparations, of the disposition to be made of German ships and of the de- 
liveries of German dyestuffs and chemicals. Of particular interest are the 
67 pages of cablegrams, reports and instructions concerning the turbulent 
affairs in occupied German territory immediately after the World War. 
Among them are confidential communications from the then Secretary of 
State, Bainbridge Colby; Pierrepont B. Noyes, American observer on the 
Rhineland Commission; the American ambassadors at Paris and London; 
and the late Major General Henry T. Allen, commander of the American 
Army of Occupation and Noyes’s successor on the Rhineland Commission. 
Noyes was considerably disturbed by the way things were developing. This 
caused him “to wish America out of it as soon as possible,” and eventually 
led him to tender his resignation. 

Of course, the papers included in this volume were compiled and arranged 
for publication over a year ago and it was a mere fortuitous coincidence that 
they happened to be on the Government printing presses, as an Associated 
Press dispatch phrased it, “when Germany established ‘the watch on the 
Rhine.’” The revelations of these documents caused a mild sensation not 
only in the press of this country, where the story was carried in newspapers 
even of local circulation, such as the Norfolk Virginian Pilot, but in the press 
in Germany, which avidly seized upon it as bearing upon the reoccupation of 
the Rhineland by Germany. For a few days the officials of the Department 
of State were busy emphasizing the routine character of the publication. 
Even men in high places, who in the past had predicted dire diplomatic con- 
sequences if documents so recent were to be published, almost began to adopt 
an “I-told-you-so” attitude. Then—nothing happened, and subsequent 
events have thus far failed to disclose any untoward effects from the publica- 
tion of this volume. It is believed that this instance constitutes a striking 
refutation of the argument against the advisability of publishing diplomatic 
documents as rapidly as consents can be obtained from other governments. 

This volume also is as good an example as any of the interesting character 
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of the contents, typical of the volumes issued since the Departmental Order 
of 1925. When the reading public becomes more fully cognizant of the com- 
pleteness of the material found in these volumes, their sale is bound to be 
stimulated, especially in view of the low cost of $1.50 to $2 per volume at 
which they are sold. In fact, the demand even now is so great that it is safe 
to say that their sale would be quite large, were it not for the fact that there is 
an extensive free distribution resulting from the simultaneous publication 
of these volumes also as House Documents. A statement of this distribution 
appears in Dr. Wynne’s testimony, given in answer to Representative 
MeMillan’s carefully framed questions, from which? the following has 
been abridged: 


URI Oe SINUS 5 5 sce Rec censn Gaus eceecebeen 1,341 
NID gre oisoic vic gine op ke Wigs Sin St ate eae Se cleweeewale 502 
Held for orders from Government agencies.................-- 95 
Foreign embassies and legations in Washington............... 56 
SN ooo odhg oso) clara ah gfarciaresioivck cia sere Wain 20 
NI 0 aso: dieuig s-eieiche sible Sais vances wae ewes 10 
TINE .5.:472 > acvicca. olan uereine ee aaraerstmneaeenae 3 
INNIS 5.250 21a ep ial vin\ a's Sin ae dln s oiierenaw Geman CAO 2 
Superintendent of Documents. .............ccsccecccccccees 1 

MRE id, PoE. sa: a asiphctanats cit ailavolnia sig Ie ee erate nao 2,030 


In addition to this free distribution of Foreign Relations volumes as House 
Documents, there is also the following free distribution of the Department of 
State edition: 


I MON 655d ods cere scvininie oO Hale Heal caw aiwielewisa bors 383 
IN 5 aos case acids ciarsinaia es Gis a. date eien neaeiee eas 112 
I Oe INN i. soo o-a's'g. oipele eee pbs ound Fas saieeinioee es 5 

PERI ESs (ooo dias als ccsinimre's Sis ea Raewy ee pia oreeend one kerma 500 


In spite of this combined free distribution of 2,530 copies, the Superintendent 
of Documents reports “that 233 copies of each of the three 1918 War Supple- 
ment volumes published in 1933-34 have been sold while the two 1919 volumes 
which were issued scarcely a year ago show a sale of 131 copies of each 
volume.” 7° 

The appearance of the regular 1920 volumes this month (April) suggests 
two other publications which have long been vigorously advocated by Pro- 
fessor Manley O. Hudson, Professor Philip C. Jessup and many other mem- 
bers of the Society, namely the Lansing Papers and the Peace Conference 
Documents. When Secretary of State Lansing left the Department of State, 
he took with him as was customary, his own personal memoranda and official 
papers concerning events in which he played a direct personal part. Two or 
three years ago his estate released these papers to the Department, which for 
some time has planned to issue them as a Foreign Relations supplement, the 
Lansing Papers. Various complications, which may readily be imagined, 


19 Hearing, p. 50. 20 Quotation from Dr. Wynne’s testimony, Hearing, p. 49. 
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have prevented the realization of these plans up to the present, but there is 
reason to believe that these can be published during the coming fiscal year. 
It is estimated that they will make two volumes. 

Another publication urged by various organizations including the Society 
is that of the Peace Conference volumes of Foreign Relations. The officials 
of the Department are desirous of publishing these, but feel that they would 
be a most incomplete record, if they did not contain the Minutes of the Council 
of Four. As the late Dr. Joseph Fuller, who made a most careful survey of 
all the Peace Conference material, used to express it, “To publish Foreign 
Relations volumes dealing with the Peace Conference which would omit the 
Council of Four documents would be to produce Hamlet without Denmark’s 
best known Prince in the play.” Your Chairman is in a position to say that, 
as recently as this month (April) efforts have been made to obtain the consents 
of the interested governments to publish a number of extracts from these 
Minutes, but up to the present the opposition of at least one powerful govern- 
ment has made this impossible, for of course the consent of all is necessary. 
Your Committee feels that the Department should be vigorously supported 
in these efforts to make the Peace Conference volumes as complete as possible. 
Such a publication would be of interest not only to teachers and practitioners 
of international law, but to historians and in fact the public generally. For 
instance, Ray Stannard Baker, the biographer of Woodrow Wilson, is partic- 
ularly anxious that these documents be made available to the public. 

The Chairman of your Committee reported last year 21 that he had taken 
the liberty of recommending to the Under Secretary of State the preparation 
and publication of a consolidated or cumulative index to the volumes of 
Foreign Relations which have appeared since the last combined index volume, 
covering 1861-1899. This proposal was received favorably by the Under 
Secretary and at that time it was thought possible that funds for such a project 
might be forthcoming from the Public Works Administration. A more care- 
ful consideration of this possibility, however, disclosed that such an arrange- 
ment was not feasible at that time. The importance of such a publication is 
evident from the fact that since 1899 thirty-two volumes of Foreign Rela- 
tions have been published, necessitating the consultation of almost as many 
indexes, if one desires to follow a particular subject through those volumes 
from 1900 to 1920. The preparation of such an index volume would probably 
consume the better part of a year and by the time its preparation could be 
authorized, it is likely that the number of volumes to be covered would be 
forty. Such a consolidated index volume would be of great usefulness not 
only to historians, teachers and international lawyers, but also to the officials 
of the Department of State itself, members of Congress and the foreign service 
officers scattered throughout the world. The time saved to Government 
officials alone would more than warrant the expense of publication. Your 
Committee accordingly heartily endorses such a project. 


21 Proceedings of this Society, 29th Meeting (1935), p. 206. 
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PRESS RELEASES 


Attention was invited last year 2? to the unusually large amount of mate- 
rial of current information contained in the printed weekly Press Releases, 
which are sometimes overlooked by persons desiring information on current 
topics. It is a disgrace that there are only 190 subscriptions to Press Releases, 
as reported by the Superintendent of Documents, although this constitutes a 
five per cent increase over last year. As the Press Releases in a way form a 
substitute for the Foreign Relations volumes during the fifteen-year delay 
in the publication of the latter, the suggestion has been made that the Press 
Releases might be given some better and more attractive title and that such 
new title, together with greater publicity as to the contents of these volumes, 
might lead to a considerably greater sale. The members of the Society, par- 
ticularly those engaged in teaching, should take it upon themselves to use 
their influence with the university or public libraries with which they may be 
associated to have them include this moderately-priced publication among 
their regular subscriptions. In fact, the price is so moderate that many 
members of the Society would find it well worth the price for their personal 
libraries. Several of the members of your Committee take pride in the fact 
that they have complete sets from October 5, 1929, which they have had bound 
for permanent use and which they have found invaluable for ready reference 
in the preparation of their routine work and public lectures. No doubt other 
members of the Society have had a similar experience, if one may judge from 
the increasing frequency with which this publication is being cited in the 
literature of the field. 

As forecasted last year, the material printed in Press Releases has been 
rendered more accessible by the publication of a combined index covering the 
period from October 5, 1929 (when the printing of the mimeograph releases 
began) to December 29, 1934. This appears as the regular index in Volume 
11. Each half-year constitutes a volume. The current volume is Volume 
14. 

To show the quantity of current material of value to the lawyer and 
teacher interested in international law and related subjects which is available 
in this publication, your Committee has studied the Press Releases for the 
calendar year 1935 (Volumes 12 and 13) and submits herewith a list of some 
of the material contained in these two volumes which, together with other 
material, might appear in the Foreign Relations volume for 1935 when issued 
some fifteen years from now. The topics listed are not exhaustive of the 
current material on the foreign relations of the United States included in the 
weekly Press Releases during 1935, which in turn is by no means exhaustive 
of the material likely to be included in the Foreign Relations for 1935 when 
issued, but they are sufficient to indicate the broad character and wide range 
of such material. 


22 Proceedings of this Society, 29th Meeting (1935), pp. 203-205. 
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MATERIAL IN PRESS RELEASES (1935) WHICH MIGHT APPEAR IN FOREIGN RELATIONS (1935) 
ALBANIA, extradition treaty with United States, XII, 379 
ARBITRATION, “I’m Alone”’ case, XII, 16-20, 43 
ARGENTINA, sanitary convention with United States, XII, 367-369; XIII, 142-143, 453 
ARMS AND Munitions: 
Control of traffic in, XII, 200-202; XIII, 162, 211-212, 221-224, 251-255, 378-379, 
387, 492-496, 530-534 
Convention for supervision of the international trade in arms and ammunition and in 
implements of war, XII, 484-485 
ARTISTIC AND SCIENTIFIC INSTITUTIONS AND Historic MONUMENTS, treaty on the protection 
of, XII, 235-237, 361 
AVIATION: 
Arrangements with Great Britain, XII, 258-261 
Proposed trans-Atlantic air lines, XIII, 496-497, 520-522 
BELGIUM: 
Extradition treaty with United States, supplementary, XII, 469; XII, 268 
Trade agreement with United States, XII, 132-152, 209-211, 243-245, 329 
Braziu, trade agreement with United States, XII, 64-77, 261-280; XIII, 13, 477-481, 
484-486 
CanaDA: 
Claims, XII, 16-20, 43 
“T’m Alone” case, XII, 16-20, 43 
Trade agreement with United States, XII, 44-54, 245-247; XIII, 178-185, 366, 379-381, 
388-444, 477-478, 481-486, 488-492, 526-530, 555 
Trail Smelter convention with United States, XII, 251 
Cuaco Conruict, XII, 200-202, 227, 297-299, 336, 431, 443-445, 470; XIII, 2-4, 304, 
378-379, 387 
CuIna: 
Elevation of U. 8. Legation to embassy status, XII, 335-336; XIII, 210-211 
Visa fees, reduction for Americans, XII, 253-254 
Cuiams, United States and— 
Canada, XII, 16-20, 43 
Mexico, XII, 8, 63-64, 483-484; XIII, 144-145 
Union of Soviet Socialist Republics, XII, 62-63 
CoLoMBIA: 
Leticia controversy, XIII, 227-228, 249 
Trade agreement with United States, XIII, 185-186, 270-302 
CoMMERCIAL CONFERENCE, Pan AMERICAN, XII, 222-223, 252-253, 414, 432-433 
ConvENTIONS. See under countries and subjects. 
Cusa: 
Silver purchases, XII, 59-60; XIII, 325-326 
Trade agreement with United States, XII, 246-247; XIII, 12-13, 27, 76-82, 123-127, 
144, 217-221 
Treaty of relations with United States, XII, 166, 356 
CzECHOSLOVAKIA: 
Extradition treaty with United States, supplementary, XII, 296; XIII, 156 
Trade agreement with United States, provisional, XII, 220-222 
DestTs, INTERGOVERNMENTAL, XII, 20-23, 62-63, 253, 428-429, 446-461, 467-469; XIII, 
502-503, 523-526, 541-554 
Eruiopia: 
Dispute with Italy, XIII, 29, 53-54, 119, 156, 165-167, 194-196, 251-257, 303-304, 
335-339, 382 
Oil concession to American company, XIII, 165-167 
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Export-Import Bank: 
Discontinuance proposed, XII, 63 
Silver purchases for Cuba, XII, 59-60; XIII, 325-326 
EXTRADITION, treaties on, with— 
Albania, XIII, 379 
Belgium, XII, 469; XIII, 268 
Czechoslovakia, XII, 296; XIII, 156 
Lithuania, XII, 24 
Luxemburg, XII, 281-282 
Poland, XII, 224 
San Marino, XII, 484 
FRANCE: 
Double taxation, convention with United States for exemption from, XII, 230-231; 
XIII, 247 
Trade-agreement negotiations with United States, XII, 301-317 
GERMANY: 
Debts, external, XII, 253 
“Bremen’”’ flag incident, XIII, 100-109, 196-197 
Trade agreement with United States, proposed, XIII, 75 
Treaty of friendship, commerce and consular rights with United States, modification of, 
XII, 318-319, 424-425; XIII, 269 
Great Briratn, aviation arrangements with United States, XII, 258-261 
Hartt, trade agreement with United States, XII, 188-197, 325; XIII, 13 
Honpvuras, trade agreement with United States, XIII, 555-567 
“I’m ALONE” case, XII, 16-20, 43 
Iran, change of name from Persia, XII, 57, 181-182 
Tray: 
Dispute with Ethiopia, XIII, 29, 53-54, 119, 156, 165-167, 194-196, 251-257, 303-304, 
335-339, 382 
Trade agreement with United States, negotiations for, XII, 28-33 
JAPAN: 
Cotton textiles, voluntary limitation of shipments to— 
Philippine Islands, XIII, 309-311 
United States, XIII, 581-582 
Washington Naval Treaty, denunciation of, XII, 2-4 
Ke.ioae-Brianp Pact, U. S. views on applicability to Italo-Ethiopian dispute, XIII, 29, 
53-54, 194-196 


Leaaus or Nations, attempted settlement of Italo-Ethiopian dispute, XIII, 29, 119, 335-338 
LETICIA CONTROVERSY, XIII, 227-228, 249 
Liperia, recognition of Barclay administration by United States, XII, 445-446; XITII, 
250, 578-579 
LirHuANIA, supplementary extradition treaty with United States, XII, 24 
Lonpon Nava ConFERENCE, XIII, 329, 457, 513-519 
LuxEMBURG, supplementary extradition treaty with United States, XII, 281-282 
Mexico: 
Claims convention with United States, XII, 8, 63-64, 483-484; XITI, 144-145 
Salvage treaty with United States, XII, 465 
U. S. citizens, treatment of, XII, 25, 183-184, 197-198; XIII, 322-323 
Nava ConFERENcE, London, XIII, 329, 457, 513-519 
Nava. Treaty, Washington, denunciation by Japan, XII, 2-4 
NETHERLANDS, trade agreement with United States, XIII, 568, 582-619 
NEUTRALITY POLICY, XIII, 162-163, 211-212, 221-224, 251-257, 303-304, 338-339, 367-370, 
382 
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Pan AMERICAN CoMMERCIAL CoNFERENCE, XII, 222-223, 252-253, 414, 482-433 
Persia, change of name to Iran, XII, 57, 181-182 
Perv, Leticia controversy, XIII, 227-228, 249 
ParuipPineE IsLanps: 
Constitution, certification of, XII, 187-188, 356 
Trade relations with United States, XII, 231; XIII, 90 
Po.uanD, supplementary extradition treaty with United States, XII, 224 
San Marino, supplementary extradition treaty with United States, XII, 484 
SwEpDEN: 
Convention with United States for exemption from military obligations, XII, 106 
Trade agreement with United States, XII, 369-370, 373-413; XIII, 48-45, 350-351 
TRADE AGREEMENTS BETWEEN UNITED StaTES AND: Belgium, XII, 132-152, 209-211, 243— 
245, 329; Brazil, XII, 64-77, 261-280; XIII, 13, 477-481, 484-486; Canada, XII, 
44-54, 245-247; XIII, 176-185, 366, 379-381, 388-444, 477-478, 481-486, 488-492, 
526-530, 555; Colombia, XIII, 185-186, 270-302; Cuba, XII, 246-247; XIII, 12-13, 
27, 76-82, 123-127, 144, 217-221; Czechoslovakia, XII, 220-222; France, XII, 
301-317; Germany, XIII, 75; Haiti, XII, 188-197, 325; XIII, 13; Honduras, XIII, 
555-567; Italy, XII, 28-33; Netherlands, XIII, 568, 582-619; Sweden, XII, 369-370, 
373-413; XIII, 43-45, 350-351; Union of Soviet Socialist Republics, XII, 62-63; 
XIII, 45-48 
Trait SMELTER CONVENTION WITH CanapDA, XII, 251 
Treaties. See under countries and subjects. 
Union or Soviet Soctauist REPUBLICS: 
Claims, XII, 62-63 
Letters rogatory, exchange of notes with United States concerning execution of, XIII, 
974-578 
Trade agreement with United States, XII, 62-63; XIII, 45-48 
Violation of pledge with respect to noninference in U. S. internal affairs, XIII, 
147-152 
U. S. crrizEns (see also under country), proclamation regarding travel on vessels of belligerent. 
nations, XIII, 256-257 


TREATY INFORMATION BULLETIN 


Another publication, the importance of which is apt to be overlooked, is 
the monthly Treaty Information Bulletin. This publication continues to 
give complete available information concerning all bilateral and multilateral 
treaties in force or signed by the United States with other countries, as well 
as summaries of regulations and judicial decisions interpreting treaty provi- 
sions rendered by State and Federal courts and other important national and 
international tribunals. Here again it is a pity that the value of this publica- 
tion is not recognized as widely as its contents warrant. The Superintendent 
of Documents reports only 145 subscriptions, although this constitutes nearly 
a seven per cent increase over last year. This is another publication which 
should be received regularly by university libraries and the public libraries 
of the larger cities. Members of the Society can do effective missionary work 
here also. After all, your Committee may be seriously embarrassed in its 
efforts to secure increased funds for the publications of the Department of 
State, if the publications themselves do not receive a support more nearly 
commensurate with their value as sources of authentic information. 
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ARBITRATION SERIES 

Mention was made last year that the Department, largely as a result of 
the urgent recommendation of members of the Society, had expanded its 
general publications into various special series, including an Arbitration 
Series relating to arbitrations in which the United States is a party. During 
the past year and a half the Department has issued several publications in 
this series. First of all should be mentioned the documents in the I’m Alone 
Case. During that period six documents have been issued in this case: 


Pub. No. Arb. Ser. No. 


Claim Made by His Majesty’s Government in Canada.......... 209 2 (2) 
Answer of the Government of the United States of America...... 208 2 (3) 
Brief Submitted in Behalf of His Majesty’s Governmentin Canada. 464 2 (4) 
Answering Brief of the Government of the United States of America 442 2 (5) 


Joint Interim Report of the Commissioners and Statements of the 

Agents of Canada and the United States.................... 748 2 (6) 
Joint Final Report of the Commissioners...................--: 711 2 (7) 
There have also been issued two volumes in the Salem Claim Case (United 
States v. Egypt): Oral Arguments, Arbitration Series No. 4(5), Volume I 
(Publication No. 668) and Volume II (Publication No. 669). 

During the fiscal year 1937 the Department plans to issue volumes cover- 
ing the Mexican claims under the protocol signed April 24, 1934 (Executive 
Agreement Series No. 57, revised) and the Turkish claims under the agree- 
ment signed October 25, 1934 (Executive Agreement Series No. 73). Other 
cases which may be passed upon during this period and, if so, will add to the 
publication in the Arbitration Series are the Trail Smelter Case with Canada 
(the pleadings of which are now being exchanged) and the so-called Dutch 
Florin Case. 


CONFERENCE SERIES 


The Department has also continued to issue, in its Conference Series, 
publications concerning international conferences in which the United States 
has participated. Among these have been: 


Pub. No. Conf. Ser. No. 

International Radio Consulting Committee (C. C. I. R.), Third 

Meeting, Lisbon, September 22—October 10, 1934: Report of the 

Delegation of the United States of America, and Appended 

NS Site cis hy wid da hwaintevcqie arate quaelenene maki atanente 827 21 
Report of the Delegates of the United States of America to the Pan 

American Commercial Conference Held at Buenos Aires, Argen- 

Se I ooo ovina caaautcureeminuaaants os 845 22 
American Delegations to International Conferences, Congresses, 

and Expositions, and American Representation on International 

Institutions and Commissions, with Relevant Data: Fiscal Year 

RE IE Sls TONS rcv en tivesicesnccgeseawesaawsscas 854 23 


During the fiscal year 1937 the Department plans to issue publications 
on the Naval Conference which was held in London during the past winter, 
the Pan American Peace Conference which will be held in Buenos Aires some- 
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time this year and the Conference to Discuss the Oil Pollution of Navigable 
Waters which will be held in Geneva this fall, and on the Pan American 
Financial Conference (Santiago de Chile), the Conference on the Revision 
or Abolition of Capitulatory Rights in Egypt and the Aviation Conference 
(Lima, Peru), if they are held. 


TREATY SERIES AND EXECUTIVE AGREEMENT SERIES 


Two very important series which are apt to be overlooked in appraising 
the volume of the publication work of the Department of State are the Treaty 
Series and the Executive Agreement Series. In the former no less than thirty 
treaties (Nos. 874-902, 904 and 905) have been issued since January 1, 1935, 
while in the latter series eighteen executive agreements (Nos. 57, revised, and 
71-87) have been issued during the same period. Included in the Executive 
Agreement Series are the reciprocal trade agreements negotiated by Secretary 
of State Hull under the Act of Congress approved June 12, 1934. During 
the period covered by this report five of such trade agreements have been con- 
cluded: Belge-Luxemburg Economic Union, Haiti, Sweden, Brazil and Hon- 
duras. Addresses of officials of the Department concerning the trade-agree- 
ment program have occasionally been printed separately in a new Commercial 
Policy Series, with a cross-reference from the Press Releases. 


NEUTRALITY PUBLICATIONS 


As forecasted last year, Volume II of Policy of the United States toward 
Maritime Commerce in War was issued during the present fiscal year. This 
volume, like Volume I, was prepared by Carlton Savage, of the Research 
Section of the Division of Research and Publication, and it covers the years 
1914-1918, the period of the World War. It was issued early in the present 
calendar year in preliminary form (Publication No. 821) with only a list of 
the relevant documents instead of the documents and was quickly seized upon 
by supporters of the proposed Administration bill on neutrality as well as 
by its opponents in support of their respective contentions. It is unnecessary 
to point out here that the volume appeared in the ordinary routine of the 
Department and that its publication at that time was a fortuitous, although 
happy, coincidence. The volume was issued in final form (Publication No. 
835) two months later with all the relevant documents, not merely a list. 

The passage of the Neutrality Law of August 31, 1935, and its extension 
and amendment on February 29, 1936, necessitated the issuance of a publica- 
tion entitled International Traffic in Arms: Laws and Regulations Adminis- 
tered by the Secretary of State, Governing the International Traffic in Arms, 
Munitions and Implements of War (1st edition, Publication No. 787; 2d 
edition, Publication No. 794). This publication contains the text of the 
Neutrality Law, the text of the Presidential Proclamations issued in com- 
pliance with the Neutrality Law and other relevant documents. The current 
Press Releases from time to time give additional information on the registra- 
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tion of arms companies 7° and the exportation of arms, ammunition and im- 
plements of war.** It should be pointed out that publications such as the 
two editions mentioned can not be anticipated two years ahead, as is neces- 
sary in the case of those items specifically included in the annual budgets, 
but must be provided for none the less. 


OTHER PUBLICATIONS 


During the past year a large number of addresses, including those of 
Secretary Hull, Under Secretary Phillips and Assistant Secretaries Sayre and 
Welles, on a variety of topics concerning foreign policy have been printed 
separately. The current Press Releases give cross-references to these sepa- 
rate prints. It is presumed that this practice of separate prints with cross- 
references will be continued during the coming year. A majority of your 
Committee believes that it would be more desirable to have these speeches, 
at least those of the Secretary of State, printed in full in the Press Releases, 
but if they are to be printed separately in any event, the Department’s con- 
tention that printing them also in the Press Releases would be an unnecessary 
duplication, coupled with the system of cross-references in the Press Releases, 
should safeguard the Department from any criticism in this direction. 

The various regional area series will contain publications dealing with 
current events or subjects of special importance relating to the regional area 
concerned, as occasion may demand. For the sake of completeness, mention 
should be made of The Territorial Papers of the United States, prepared under 
the direction of Dr. Clarence E. Carter, of which Volume IV, dealing with 
the Southwest Territory (1790), is expected off the press momentarily and 
Volumes V and VI, dealing with the Mississippi Territory, are virtually ready 
for the printer and are expected to be published before the end of the fiscal 
year 1937. The volumes already issued in these and the other series men- 
tioned above will be found in the quarterly cumulative List of Publications 
issued by the Department.”5 

Besides the publications already mentioned, the Department publishes 
a quarterly Foreign Service List; an annual Register of the Department of 
State; a monthly Diplomatic List; a semi-annual list of Foreign Consular 
Offices in the United States; Federal “slip” laws, session laws and Statutes at 
large; the Consular Mailing List of American consular offices abroad; publica- 
tions on The American Foreign Service ; 2® Admission of Aliens into the United 
States with Supplement; The Immigration Work of the Department of State 
and Its Consular Officers; passports and Notice to Bearers of Passports; ?* 
and many other subjects. 


23 For instance, Press Releases, January 25, 1936, pp. 97-99. 

% For instance, Press Releases, January 11, 1936, pp. 79-84. 

25 The most recent issue brings the list down to April 1, 1936 (Publication No. 861). 
% The most recent issue is revised to March 1, 1936 (Publication No. 850). 

27 The most recent issue is revised to March 1, 1936 (Publication No. 847). 





252 


Among the miscellaneous publications which it is planned to issue before 
the end of the present calendar year and which do not fall into any of the 
series are three which deserve special mention. First, a two-volume publica- 
tion on Damages in International Law is now being prepared in the office of 
the Legal Adviser. Secondly, a Style Manual of the Department of State, 
which the Chairman of your Committee believes will have a wide circulation, 
judging from the manuscript which he was permitted to inspect, is being pre- 
pared under the joint authorship of Miss Margaret M. Hanna, Chief of the 
Office of Coérdination and Review, and Miss Alice M. Ball, Chief of the Spe- 
cial Documents Section of the Division of Research and Publication. 
Thirdly, a complete revision of the text of The Department of State of the 
United States, with a map of foreign service posts and specially selected il- 
lustrations, is being prepared by Dr. E. Wilder Spaulding, Assistant Chief of 
the Division of Research and Publication, and Dr. George V. Blue, of the 
Research Section of the same division. 


DOCUMENTATION OF PAN AMERICAN CONFERENCES 


Although it does not properly fall within the purview of this Committee, 
the Chairman of your Committee feels that he should make some mention 
here of the result of the recommendations embodied in the Report of Special 
Committee on Documentation of Pan American Conferences,?® of which he 
was alsoChairman. This Committee was authorized by the Executive Coun- 
cil of the Society on April 26, 1934, and appointed by the Chairman of the 
Executive Council on April 28, 1934,?® to confer with Dr. Leo S. Rowe, Direc- 
tor General of the Pan American Union, at the request of the latter, in regard 
to the above-named subject. After consultation with Dr. Rowe and Mr. 
Babcock, Librarian of the Pan American Union, that Committee submitted 
a report containing suggestions and recommendations looking toward “a 
uniform type and a systematic plan” for “the minutes and documents of the 
International Conferences of American States either general or technical,” as 
contemplated by Resolution LIV of the Seventh International Conference 
of American States held at Montevideo, December 3-26, 1933. A few days 
ago, the Chairman of your Committee inquired of Dr. Rowe as to what use 
had been made of the report mentioned, and on April 23, 1936, Dr. Rowe wrote 
to the Chairman of your Committee the following letter, which requires no 
further comment: 

With reference to our recent conversation and the report submitted by 
your committee on the standardization of reports and documents of Pan 
American Conferences, I beg to say that since the receipt of your report 
the Pan American Union has followed the practice of communicating 
with the secretary general of Pan American Conferences recommending 


that the documentary material of the Conferences conform to the specifi- 
cations set forth in your report. 


28 Proceedings of this Society, 29th Meeting (1935), pp. 210-214. 
29 Tbid., 28th Meeting (1934), pp. 215 and 187. 
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It is also proposed that at the Eighth International Conference of 
American States this matter will be submitted for consideration and a 
formal expression of the Conference obtained with respect thereto. 


CONCLUSION 


On the basis of the material presented above, therefore, your Committee 
believes that the persistent efforts of the members of the Society in the past 
are continuing to bear fruit in an increased output of publications on an in- 
creasing variety of subjects. It feels, however, that these efforts should not 
be abated, but on the contrary should be continued with a view to rendering 
to the officials of the Department of State whatever sympathetic assistance is 
possible in carrying out a liberal and reasonable policy of publication. It 
accordingly recommends: 

1. That this Committee (or a similar one) be continued. 

2. That this Report be printed in full in the Proceedings of the Society, 
where it will be available to all the members of the Society. 

3. That a number of reprints of this Report be made available to the 
Chairman of the Committee for the furtherance of the work of the Committee. 

Your Committee would derelict in its duty if it did not express its deep 
appreciation of the uniform courtesy and willingness of the officials of the 
Department and of other branches of the Government to codperate with the 
Committee in its endeavor to have publications issued which will meet the 
legitimate needs of the legal practitioner and the professor of international 
law and related subjects as well as the ordinary individual interested in the 
foreign relations of his Government. 

HerBert WricuHtT, Chairman 
CHANDLER P. ANDERSON 
KENNETH W. CoLEGROVE 
WituiaM C. DENNIS 

Puuiuie C. Jessup *° 
Sranuey P. SmitH 

CHARLES WARREN 


80 TiIness of Professor Jessup prevented him from reading the final draft of this Report. 
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